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Foreword

The number of European Works Councils (later: EWCs) has increased continuously and there has
been growing need for them. So far EWCs have contributed to developing cooperation between
employees and the management and have provided European employees with a forum for
exchanging information and experiences and for planning for the future together with the
management. Instead of operating solely at the national or European level, companies are
increasingly global in their activities. This is why workers also need multinational cooperation in
order to be united and to participate in the development of companies. Cross-border cooperation
is needed more and more amongst employees and between unions.

The new EWC directive 2009/38/EC entered into force on 5 June 2009. The starting point of the
revision was the employees' right

— toreceive information about the activities of the company and about its plans for the future
— to give feedback regarding the above issues

— to have discussions where feedback is given at such time as will allow the opinion of
employees to be considered in the decision-making

— to discuss issues with those management representatives who are responsible for the
decisions.

In Finland the directive has been incorporated into the Act on Co-operation in Finnish and
Community-wide groups of undertakings which entered into force on 15 June 2011.

The revision introduced among other things the right for EWC representatives to receive training,
the involvement of trade unions in EWC negotiations, and the office of the Cooperation
Ombudsman in issues concerning sanctions. In addition, the basis for EWC activities, i.e.
information and consultation, and the concept of so-called transnational matters have now been
more precisely defined and apply to the majority of agreements which have been concluded
earlier. These issues have also been included in the so-called subsidiary requirements of the law.
The subsidiary requirements are to be followed if no agreement is reached.

This is the fourth EWC Guide published by the Cooperation Working Group of the Council of
Finnish Industrial Unions TP (later: the TP CWG). The Guide has been written against the
backdrop of Finnish legislation but it can also provide guidelines to non-Finnish EWCs. The
Guide is meant to be of help in EWC negotiations and to give information on EWC issues in
general. However, no guide can ever replace personal advice and therefore the TP CWG
recommends that, in addition to reading the guide, employees should get in touch with trade
unions as soon as there is talk of EWC issues in the company.

The Cooperation Working Group of the Finnish Industrial Unions TP has been active in EWC
issues already since 1994, and it has been an official working group of the Finnish Industrial
Unions TP since 1996. Over the years the TP CWG has organised more than 40 major training
events and seminars, most of them international. The members of the TP CWG provide support to
Finnish EWC representatives and accompany them to EWC meetings. This Guide is very much
based on the TP CWG representatives' personal experiences of EWCs. In addition to working
together with Finnish unions, the TP CWG is actively engaged in international cooperation.
Through transnational cooperation the experts of the TP CWG are monitoring the entire
European trade union sector, and are keeping an eye on major companies as well as national
EWC legislation and practices. The TP CWG keeps a register of its member unions’ EWC
representatives and EWC agreements, and prepares political statements concerning the
international participatory systems of trade unions. The TP CWG also coordinates activities in
trade union federations and in the Nordic countries.

The TP CWG hopes that this Guide will enable trade union members to better promote the rights
of European workers and assist them in pursuing international cooperation.
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The CWG wishes to thank Europe Information for funding this learning material and Ms Inka
Ukkola from the TJS* Study Centre for her help in the writing of this guide.

November 2011

The Cooperation Working Group of the Finnish Industrial Unions TP

* TJS = the Educational Federation for Unions for Professional Employees in Finland TJS
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Abbreviations

Business Europe — Business Europe is a key organisation for representing employers' interests at
the European level, and it corresponds to the ETUC secretariat. Business Europe was the counter-
party to the ETUC in the 2009 negotiations on the EWC Directive when the European
Commission insisted that social partners should negotiate and agree on key parts of the Directive
before it was taken to the European Parliament

BWTI - Building and Wood workers' International

ECOSOC - European Economic and Social Committee

EEA — European Economic Area

EFBWW - European Federation of Building and Wood workers'

EFFAT - European Federation of Food, Catering and allied Workers’ union within the IUF
EMCEF - European Mine, Chemical and Energy Workers’ Federation

EMF - European Metalworkers' Federation

EPSU - European Federation of Public Service Unions

ETF - European Transport Workers' Federation

ETUC - European Trade Union Confederation

ETUF:TCL - European Trade Union Federation: Textile, Clothing and Leather
ETUIL:REHS - European Trade Union Institute for Research, Education and Health and Safety
EU - European Union

EWC - European Works Council

FI - Facken inom industri - Industrial Unions FI, Sweden

ICEM - International Federation of Chemical, Energy, Mine and General Workers’ Unions
IMF - International Metalworkers' Federation

IN - Nordic IN - Nordic Industrial Workers' Union

ITF - International Transport Workers' Federation

ITGLWF - International Textile, Garment and Leather Workers' Federation

ITUC - International Trade Union Confederation

IUF - International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied
Workers’ Associations

NBTF - Nordiska Byggnads- och Traarbetarefederationen — Nordic Building and Woodworkers'
Federation

NTF - Nordisk Transportarbetarefederation — Nordic Transport Workers' Federation
NTO - Nordisk Telekommunikation

NU - Nordiska Unionen — Nordic Food and Allied Workers' Union

SC — Select Committee

SE - Societas Europaea - European Company

SNB - Special Negotiating Body

TP - Council of Finnish Industrial Unions

UNI - Union Network International

UNI-EUROPA — European Trade Union Federation for Services and Communication

UNI-IBITS-Norden - Nordic trade union federation for services: Union Network International —
Industry, business services and information technology
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1 General information about European Works Councils

1.1 What is the legal basis for EWCs

EWCs have their legal basis in an EU directive which has been transposed into national legislation
in different countries. The current EWC directive in force is Directive 2009/38/EC which was
adopted in 2009.

The EWC activities of a company registered in Finland, which usually means that the company
has its headquarters in Finland, are based on Finnish legislation: the Act on Co-operation in
Finnish and Community-wide groups of undertakings (335/2007; for the purposes of this Guide,
this act shall be called the EWC Act). Some amendments were made to the Finnish EWC Act on
the basis of Directive 2009/38/EC. These amendments entered into force on 15 June 2011
(620/2011).

Although Finland has a specific EWC Act, it is not applied uniformly in all groups of undertakings.
EWC agreements, or agreements corresponding to them, which have been concluded at different
times are covered by different legal provisions. Only Section 26 b (adaptation of the EWC
procedure because of major changes in the structure of the undertaking) is applied in all of the
below-mentioned situations.

— The EWC Act must be applied in its entirety if the EWC agreement has been signed on or after
6 June 2011.

— The EWC Act must be applied in its entirety also in cases where the EWC agreement has been
signed between 1 July 2007 and 4 June 2009 and has not been revised between 5 June 2009
and 5 June 2011.

— Before entry into force of the EWC Act, provisions regarding works councils were included in
the previous Cooperation Act. The provisions of the old Cooperation Act which was repealed
in 2007 were not applied and are still not applied, if the undertaking or group of undertakings
had an agreement dating prior to 22 September 1996 concerning cross-border interaction
between group management and employees. In such cases (so-called Article 13 agreements),
cooperation activities in the group are based on an agreement concluded before 22
September 1996, and are not based not on the old Cooperation Act or the current EWC Act.

— The EWC provisions of the previous Cooperation Act are still applied to those undertakings
and groups of undertakings that have EWC agreements which were concluded between 22
September 1996 and 30 June 2007.

— The provisions of the EWC Act which were valid before 15 June 2011 are still applied to those
undertakings and groups of undertakings that have concluded a new EWC agreement
between 5 June 2009 and 5 June 2011, or that have had their earlier agreement revised within
that period of time. The changes that entered into force with the new EWC Act on 15 June
2011 do not apply to these agreements, not even when the parties to the agreement decide to
continue the agreement in a revised form.

The primary objective is that cooperation in undertakings should always be based on an
agreement. The Act contains subsidiary requirements regarding cooperation but they are not
applied if there is an EWC agreement. It is important to note that these subsidiary requirements
do not constitute a binding set of minimum requirements in this case. In other words, the
provisions of the agreement must be abided by even if the provisions of the law would seem to
provide better prerequisites for the activity. If the parties wish to apply the subsidiary
requirements of the law, they must be included in the agreement either specifically for the
relevant parts or by making reference to the requirements in the agreement.

It is customary for companies to call their EWCs something other than a Works Council. The
name can be formulated for example by joining the company name with the word 'Forum'.
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1.2 What is EWC activity

The abbreviation EWC comes from the words European Works Council. It is a body consisting of
employees. EWCs are a part of the European system for employee participation. EWCs enable
employees to take part in the decision-making process of the company by receiving information
and by giving feedback regarding that information. In short, the EWC is about information and
consultation. In the background is the The Charter of Fundamental Rights of the European Union
and its Article 27 which stipulates that this is one of the basic rights of employees. On the basis of
this article, the workers of an undertaking and their representatives must be ensured of adequate
and timely information within the provisions mentioned in the article.

1.3 What is meant by information

Information means that employee representatives are given all the necessary data at such time, in
such fashion and with such content as are appropriate to enable them to acquaint themselves with
the subject matter and prepare for consultations with the management (EWC Act, Section 13 (c)).
Primarily this means a written report of the most important issues which must be submitted to
employee representatives well in time before the meeting. This makes it easier to prepare for
meetings. In addition it would be advisable to agree on written quarterly or semi-annual reports
concerning certain financial matters.

This constitutes one half of the core activity of EWCs.

Information is followed by consultation, which is the topic of the next chapter.

1.4 What is meant by consultation

Consultation is the other half of EWCs' core activity. After the corporate management has
provided employee representatives with a written report on the issues subject to consultation, the
representatives must have adequate time and information in order to express their opinion to the
management. According to the provisions of the current directive, information and consultation
should occur in two separate meetings.

Both information and consultation apply of course in particular to any exceptional circumstances
(see chapter 3.6 of the Guide: WHAT SHOULD BE AGREED CONCERNING TRANSNATIONAL
MATTERS) where the employees must be heard adequately and in a timely fashion. In ordinary
EWC meetings (see chapter 3.9 PREPARING FOR MEETINGS) it is customary to agree in
advance which issues are to be covered, such as the annual accounts.

The EWC Act has detailed provisions on information and consultation (Sections 34, 13(b) and
13(c)) and it is not possible to agree on a lower level of implementation (with the exception of
companies which are not covered by the EWC Act 620/2011, in other words mostly the so-called
Article 13 agreements that have been concluded prior to 23 September 1996).

1.5 Which undertakings and business units are in the scope of EWC
activity

EWC activities cover all undertakings and units controlled by a group of undertakings in the area
of the EU and the EEA. The undertaking must have at least 1 000 employees within the Member
States and at least two group undertakings must each have at least 150 employees in different
Member States.

An undertaking is obliged to give to the employee representatives, when they so request, a
complete list of all those establishments where the undertaking has significant activity and, for all
those units, a breakdown of the number of employees, shareholder information, and the names

11
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and addresses of employee representatives. [Judgement of the Court of Justice of the European
Communities, 29 March 2001, case C-62/99, Bofrost]

In the so-called joint-venture companies, the problem may arise that because of the 50/50 share
of ownership, none of the shareholders has a majority of shares required by the EWC law or the
right to appoint more than half of the members of the Board of Directors, or holds a controlling
position in the company. This type of a company does not fall within the scope of the EWC Act
directly — the matter will be decided on a case-by-case basis. However, join-venture companies
may establish their own EWCs, provided that they fulfil the required criteria.

1.6 Which countries are in the scope of EWC activity

Legally, the EWC directive applies to EU member states and countries in the EEA, i.e. in addition
to actual EU Member States, it also applies to Norway, Iceland and Liechtenstein.

The Directive does not oblige EU applicant countries to come into the sphere of EWC activity,
however, it is possible to involve them in this activity either as full members or as observers. This
can be agreed between the EWC and the undertaking. Countries outside of Europe, such as
Russia, can also be granted observer status — however, this also must be agreed between the EWC
and the undertaking.

1.7 Which agreements are within the scope of EWC legislation

When, on the basis of an EU Directive, new legislation is passed in an EU Member State or
existing legislation is amended, this process often entails a so-called transitional period. The EWC
Act does not apply to agreements concluded during the transitional period. Thus, the Finnish
EWC Act is not applied to those agreements concerning employee participation systems that were
concluded prior to 23 September 1996, nor does it apply to agreements concluded between 5 June
2009 and 6 June 2011.

EWC Agreements concluded during the transitional period are not automatically covered by the
new act even in the case that they are revised or amended after the transitional period. It is,
however, possible to make specific provisions in a revised EWC agreement to concur that the
agreement will be covered by the new EWC legislation.

Agreements that were revised or amended during the transitional period also fell outside the
scope of the new law even if, prior to 5 June 2009, they had been covered by EWC legislation in
force at the time.

1.8 What is the composition of an EWC

The law stipulates that an EWC shall consist of one (1) representative for each Member State. In
addition, there shall be one (1) representative per portion of employees employed in a Member
State amounting to 10% or a fraction thereof, of the number of employees employed in all the
Member States taken together. Member States here mean those countries that are covered by
EWC activities and also countries of the EEA, if the company operates in such countries. As has
already been mentioned, employer's representatives cannot be members of the EWC. The
Directive states that the European Works Council shall be composed of employees of the
Community-scale undertaking or group of undertakings elected or appointed from their number
by the employees' representatives or, in the absence thereof, by the entire body of employees. In
the absence of employee representatives, EWC representatives shall be elected by direct ballot by
the entire body of employees from among their number.

It is of course possible to agree on a different kind of composition for the EWC. However, the
composition of the EWC must in all cases be representative and be such that it meets the
requirements set for an EWC. This means that there must be an adequate number of
representatives in proportion to the number of employees in each Member State.

12
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1.9 Which matters are not dealt with in an EWC

The EWC is not meant to deal with such national issues which do not even indirectly involve more
than just one country. This may rule out issues such as collective bargaining, unless it is
specifically decided that such matters should be included in issues to be dealt with under the EWC
agreement. The EWC process must take place either at the same time as the national co-operation
negotiations or after such negotiations.

1.10 Relationship between EWC procedure and national procedure

If the EWC agreement does not contain provisions on how national cooperation negotiations are
to be linked to the EWC procedure, transnational issues which imply significant changes in work
arrangements or contractual relations must be discussed both in the national cooperation
negotiations and in the EWC. For instance, mass redundancies involving several countries must
be dealt with in such a manner that will allow the European Works Council and national employee
representatives to influence the employer before any final decisions are made. Transnational and
national procedures may take place either simultaneously or consecutively. If the order of
procedures has not been specifically agreed, it is the obligation of the company to ensure that the
informing and consulting of employees takes into consideration the objectives of informing and
consultation as well as possible, while taking due note of the special requirements of the situation
at hand.

1.11 What kind of knowledge and skills are needed in cooperation

All who take part in EWC activities have a role to play in making the EWC process successful.
Employee representatives can provide insight into how decisions taken by the company are seen
and felt at the workplace. They also bring with them experiences about the different ways of
achieving the ideals of a good workplace, such as occupational safety, equality and fair pay, with
the help of trade unions in different countries.

Management representatives bring to the joint meetings their views on the direction in which the
activities of the company are developing, the sort of skill needs there will be for the workforce in
the future, and the targets that the management would like to steer the employees towards with
the help of incentive systems.

Employee representatives are supported by an EWC Coordinator appointed by trade unions. The
coordinator can offer information about best practices in EWC work and can warn about likely
obstacles. S/he is familiar with the current European practices and has contacts with the actors of
different European trade unions. If need be, the coordinator will also be able to find contacts in
unions operating in another country who can talk to the employee representative with his/her
own language. More information on how to choose a coordinator and on the coordinator's tasks
can be found in the following chapters of the Guide: 2.5 WHAT KIND OF EXPERTS MAY BE
USED IN NEGOTIATIONS, 2.6 WHY SHOULD EXPERTS BE USED, 5.2 WHO CAN BE
INVITED TO MEETINGS, 6.1 WHAT IS AN EWC COORDINATOR, 6.2. HOW IS THE EWC
COORDINATOR SELECTED and 6.3 CHECK-LIST FOR THE EWC COORDINATOR.

It is not possible to define exactly the type of situations where an employee representative might
need the help of the coordinator. Employee representatives in EWCs are typically seasoned shop
stewards who are usually very knowledgeable about and experienced in employee representation.
However, multinational activities always present special challenges. The same words may carry
different meanings in the trade unions of different countries or they may give rise to completely
different connotations in people's minds. It is therefore advisable to get in touch with the
coordinator rather too often than too seldom, at least during the start-up stage of activity. With
more experience, representatives will learn to recognise when, for example, an interpreter has
made an error in translation. Coordinators are also constantly monitoring trends, and might thus
be interested in learning about minor changes, even if an employee representative does not feel
that s/he needs assistance.
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It is important to have a good working relationship with your coordinator - this will allow you to
take up any issue that is on your mind, whether big or small.
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2 From putting together an SNB to signing the EWC
agreement

2.1 How to establish an EWC

The EWC negotiations can be initiated either by the employees or the management of a company.
In case the management takes the initiative, employees should get in touch with their union
without delay to ensure that the negotiations proceed according to rules and regulations.
According to Section 22 of the EWC Act, the central management must also inform the competent
European workers' and employers' organisations about the invitation to negotiate.

Establishing an EWC will improve the employees' possibilities to get more extensive information
about the company. At the same time, it will enhance their ability to have a say in issues that
relate to them at the international fora in Europe. Today, things that happen outside one's own
country have more bearing on one's employment and work environment.

If the request to initiate negotiations comes from the employees, the request to start EWC
negotiations shall come from at least two countries. The request must be backed by at least 100
employees in total. This requirement is met, even if there is just one employee (or an employee
representative) from one country, putting forward this request together with employees (or
employee representatives) from another country, as long as there are in total enough employees
behind the request. The request can be put forward by the employees as a group, or, as is
customary, by their representatives. In Finland, these requests are usually presented by the
representatives of all employee groups' together.

When Finnish employee representatives have requested or have decided to request that EWC
negotiations be started, they are not necessarily required to find out on their own, where the other
request that is needed could be issued. In such a case, employee representatives may ask the Co-
operation Working Group of the Council of Finnish Industrial Unions TP to find out with the help
of other European trade union federations whether employees of the group in other countries
would be in a position to issue the second request.

Similarly, when a request to initiate EWC negotiations has been made in another country, the Co-
operation Working Group of of the Council of Finnish Industrial Unions TP will convey this
information to the Finnish employee representatives and will find out whether the other request
that is needed could be issued from Finland.

2.2 What is the objective of EWC negotiations

The objective of EWC negotiations is to draft an agreement about EWC activity to be implemented
in the company and about the practices relating to this. Section 26 of the EWC Act defines the key
issues that are to be settled in the agreement. If no agreement can be reached, the subsidiary
requirements shall apply.

2.3 That is the Special Negotiating Body

The Special Negotiating Body is established for the negotiations. The objective of the SNB is to
conclude an EWC agreement together with the employer. The SNB must have at least one
employee representative from each EU/EEA country where the company has a unit (see more
detailed guidelines in the following chapter 2.4).

Experience has shown that getting an employee representative from every country where the
company operates can be arduous. It is worth striving for, however. Countries that are involved in
cooperation already at the SNB stage are more committed to the actual EWC activity arising from
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the negotiations than those countries that join the process in midstream. Members of the SNB
often become representatives in the EWC proper, so it is important for this reason also that all the
countries are on board from the very beginning. It is advisable to use available experts, such as
representatives of trade unions, when putting together an SNB because at this stage both the
employee representatives and the management representatives often have a lot of questions on
their mind.

According to the EWC Act (Section 23) the employer shall bear the expenses arising from the
selecting of SNB members, the negotiations by the SNB in order to reach an EWC agreement as
well as costs incurred from the use of experts needed in these negotiations.

2.4 How are negotiators or SNB members selected

Employees will select their representatives by either agreeing on who will be appointed or by
holding an election. If the employees cannot agree on the procedure to be adopted, it will be the
responsibility of Occupational Safety and Health Officers representing the highest number of
workers and salaried employees to organise an election or another selection procedure, in which
all employees are entitled to participate.

Section 20 of the EWC Act contains provisions on the composition of the SNB. The law stipulates
that employees must choose as their representative at least one member from every EU/EEA
Member State where the company has an establishment. One representative shall be allocated per
portion of employees in a Member State amounting to 10%, or a fraction thereof, of the number of
employees employed in all the Member States taken together. The size of the Special Negotiating
Body is not restricted - it is defined on a case-by-case basis. The mandate of the SNB
representatives will last throughout the negotiations.

In the case of a Finnish group of undertakings, the employee representatives from Finland
together with the central management will decide the number of members.

2.5 What kind of experts may be used in the negotiations

There are three kinds of experts appointed by European trade union federations and/or trade
unions:

1) An expert who is appointed to help during the negotiations for an agreement.

2) A coordinator i.e. an expert whose task it is to participate continuously and actively in the
EWC activities of the company and otherwise monitor the operations of the company.

3) Experts who are used in EWC meetings to introduce issues relating to a specific theme
and/or to activate discussion. Examples of experts in this category would be lawyers,
economists or trade union officials who can help with issues relating to their area of
expertise.

The task of the EWC coordinator and expert is to support EWC activities. EWC coordinators
especially have extensive know-how and experience about EWCs, best practices and legislation.

The coordinator is an expert on the labour law and negotiation practices of the company's
domicile. It is his/her task is to prevent personnel problems before they arise. The company also
benefits when certain legality issues can be checked free of charge from a legal advisor.

2.6 Why should experts be used

In the Nordic countries, we are not used to trade union officials taking part in local negotiations in
companies. In many countries trade union staff are involved even in local collective bargaining
negotiations, for instance when a company-specific collective agreement is being negotiated. The
fact that practices vary greatly between countries gives rise to many problems and questions at the
European level.
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EWC activity, and especially the setting-up of an EWC, places great demands on employee
representatives and on the company itself. The use of experts will ensure an appropriate start and
continuity for the EWC. Misunderstandings or differing interpretations concerning EWC work
will lead to friction between the parties and will slow down or at worst seriously hamper the
development of well-functioning EWC practices.

The EWC agreement must contain a clause about the use of experts which will guarantee the
participation of an expert in the EWC's work. This will allow the EWC to be supported by a person
whose EWC expertise will benefit the EWC's work. In the operations of a company there may be
situations, for instance in connection with mergers, where the employees would like to request
that a union lawyer participate in the EWC meeting. Adding a clause about the use of experts to
the EWC agreement is advisable in order to guarantee the participation of an expert in the
meetings. Experience has shown the use of experts to be beneficial in many ways.

One key requirement by European trade union federations and trade unions is that the agreement
must entail provisions on the use of a coordinator and at least one expert in the work of the EWC.
The coordinator is responsible for giving advice and providing guidance to employee
representatives in the EWC and ensuring high-quality EWC activity. The coordinator can also
inform representatives about best practices in EWC work and give advice and support with
difficult issues. The coordinator usually comes from the country where the company has its
domicile.

According to the new EWC Act (Section 20), the SNB may request assistance from experts of its
choice in the negotiations. These experts may be representatives of European-level workers'
organisations. What is often done is that a European worker's organisation (trade union
federation) will appoint and authorise an expert from a union in the country where the company
has its European headquarters. European trade union federations are European-level consortia of
trade unions representing the interests of workers at EU level.

In Finland, for instance, the Cooperation Working Group of the Council of Finnish Industrial
Unions names a candidate for the EWC coordinator's task. The coordinator's mandate is then
confirmed by a European workers' organisation. The EWC coordinator represents all employees
of the company in the different member states and the trade unions that operate in them.

2.7 Announcement of EWC negotiations

The Special Negotiating Body must inform the central management of the Community-scale
undertaking or group of undertakings, the management of undertakings under the control of the
Community-scale group of undertakings or the management of local units of the Community-
scale undertaking and the competent European workers' and employers' organisations of its
composition. (Section 20)

The central management must announce the invitation to negotiate also to competent European
workers' and employers' organisations.

When the initiative comes from the employees, employee representatives have usually already
been in touch with trade unions. However, it is useful to make sure that information about the
negotiations has also reached European workers' and employers' organisations. In most cases,
notification is sent to the European Trade Union Confederation (ETUC) and to the employers'
organisation, Business Europe.

At its simplest, information about the negotiations can be conveyed so that the employee
representatives ask their EWC coordinator, appointed by the Cooperation Working Group of TP,
to make sure that notification is taken care of.

2.8 Who should lead the negotiation process

Personnel groups and representatives from the different countries shall conduct their
negotiations in a spirit of cooperation. In practice the responsibility for leading the negotiation
process rests with the employee representatives and trade unions of the country where the
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company has its headquarters. The employee representatives of this country often meet already
before the actual start of negotiations and produce a draft version of the EWC agreement
outlining the joint objectives of the employees.

Experience has shown that this draft agreement should not be too detailed. This is because the
aim is that the representatives of all countries should have their say in defining the employees'
objectives and official proposals.

2.9 Description of the EWC negotiation process

The following is a short and simplified description of the EWC negotiation process.
1 Request is made to initiate the negotiations

— The request is made by at least 100 employees or their representatives from two
different countries,

—  Or the negotiations are initiated by the central management of the company
2 European organisations are notified of the invitation to negotiate
3 The SNB is established
a Determining the size of the negotiating body
b Selecting the members

4 The SNB puts together the negotiation objectives of employees and draws up a draft
agreement

5 EWC negotiations are held

a Employee representatives must have the opportunity to meet and consult without the
representatives of central management being present

b If necessary, simultaneous interpretation shall be provided in these meetings
¢ Ifnecessary, documents shall be translated into the languages needed
d Employee representatives have the right to use experts of their choice
6 Negotiations are concluded
— An EWC agreement is reached and it is approved by the SNB

— No agreement is reached, and it is noted that the subsidiary requirements of the law
have entered into force

— Two thirds of the members of the SNB decide that no EWC shall be established.
Unless otherwise agreed, a waiting period of two (2) years must lapse before new
negotiations can commence. Subsidiary requirements shall not enter into force.

7 EWC activity begins
a The date of the first EWC meeting is set for the same year
b The SNB is dissolved

o

EWC representatives are appointed (they may be the same as in the SNB)
The EWC is established

o
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3 EWC agreement and its content

3.1 How do negotiations normally proceed

The negotiating parties' understanding and knowledge about EWC activity and the overall
willingness of central management and employees to cooperate are likely to have an impact on
how smoothly the negotiations proceed.

Concluding an EWC agreement usually takes more time than expected. This is something that
both parties should prepare for. An appropriate negotiation process takes time since it involves
several different stages. These include for example translating the draft agreement and discussing
it at national level. In addition, it is often very time-consuming to resolve differences of opinion
between the undertaking and the employees. However, negotiations may not exceed three years.

Unless an agreement is concluded within three (3) years following the start of negotiations, the
subsidiary requirements of the law will enter into force, see chapter 3.22 SUBSIDIARY
REQUIREMENTS, and EWC activity will start on the basis of these provisions. The three-year
time limit is stipulated in the law.

Experience has shown that ample time and, when necessary, simultaneous interpretation, should
be provided for the SNB meetings also. It is of utmost importance to gather contact information
from the SNB members already at the outset, and to create a network that will enable an exchange
of views also in between meetings. The role of the expert is important at this stage because the
parties often have many different questions to ask.

Negotiations do not always lead to a result, and this is something that should be prepared for. At
the latest during the last stages of negotiations, either when an agreement is reached or the three-
year limit is met, the SNB should meet in order to take stock of the situation. Section 22 of the
EWC Act has provisions on the right to convene during the EWC negotiations.

3.2 What should the agreement contain

When concluding the agreement, Section 26 of the EWC Act is to be followed. Below you will find
the text of a model agreement in English.
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AGREEMENT

ON THE ESTABLISHMENT OF A EUROPEAN WORKS
COUNCIL AT MODELBUSINESS CORPORATION

This agreement has been prepared between modelbusiness and its employee representatives. The
agreement covers the entire workforce of the modelbusiness group in the european union, the
european economic area and the eu candidate countries.

1. Purpose of the contract

1.1 The common goal is to establish a European works council (EWC) to promote the open
flow of information, exchange of ideas and dialogue between the management and the employees
of the company at the European level.

1.2 The parties are familiar with the content of European Union Directive 2009/38/EC and
honour the goals and spirit of it.

1.3 The Agreement complements existing national and local forms of cooperation and
practices.

2. Composition of the EWC

2.1 The EWC is a co-operation body that is composed of employees of the Community-scale
undertaking or Community-scale group of undertakings. Furthermore, specialists, to be invited
separately, shall be entitled to participate in the meetings, when necessary, in accordance with
Section 4.7.

2.2 The employees shall select from among themselves representatives and their deputies for
a term of four (4) years, in accordance with the legislation, collective bargaining agreement or
labour market practices of each respective country. The selection shall take note of the
representation of each employee group and regional and gender equality. If necessary, evidence
should be provided of the selection processes of representatives in each country, and the
processes must be objective and transparent.

2.3 One employee representative is to be selected from each country in which Modelbusiness
operates. Furthermore, additional members are to be selected in proportion to the number of
employees in each country, with the total number being xx. The number of employees shall be
monitored annually. Should major changes occur in the number of employees, the Select
Committee can agree on revising the number of members. Moreover, the EWC can, if a qualified
majority in the EWC so decides, also nominate observer members from non-European
Union/EEA countries where Modelbusiness operates.

The presentation from each country for the year 2012 is attached to this agreement, see annex 1.

2.4 Corporate management is represented in the EWC meeting by the President and the Chief
Executive Officer, the Administrative Officer/Chief Financial Officer and the Chief Human
Resources Officer. If necessary, corporate management may appoint another representative with
specific knowledge of a particular matter.

2.5 The EWC and the employer’s representatives shall select from among themselves a
chairman/woman and a deputy chairman/woman for a term of two (2) years at a time. One of
them must represent the employees. In performing this selection, an attempt is to be made at
rotating functions among representatives from the various countries. The employer shall
nominate a technical secretary from among itself for the EWC meetings.

2.6 The EWC shall appoint from among itself a Select Committee comprising of five (5)
representatives. One (1) deputy shall also be selected for each representative among the EWC
representatives of the country in question. The Select Committee shall select a chairman/woman
and a deputy chairman/woman amongst itself.

20



IMNTARYHAMA

European Works Counsils

2.7 If necessary, the EWC can set up Working Groups or other supporting bodies to prepare
matters or conduct studies.

2.8 Furthermore, deputies may always participate in the meetings of the EWC. This applies
also to situations when they are not replacing the representative when he/she is absent.

3. Contents of the activities

3.1 The EWC functions as a forum for open information exchange, exchange of ideas and
dialogue between corporate management and the employee representatives in matters of
importance to the corporation and its employees pertaining to at least two countries or the
corporation as whole. Moreover, EWC meetings should also deal with matters which concern
only one member country if these matters may have a significant impact on all employees or if the
matters are of great importance (transnational). The parties concerned will also find it important
to develop mutual cooperation between employees, improve staff spirit and participate actively
and proactively in the activities of the EWC.

3.2 The matters that may essentially affect the position of employees in the above mentioned
way have to be brought to the EWC as soon as possible and before making a decision. Informing
and due consultation, as regards timing, substance and action, shall be implemented in a manner
that allows employees ample time to study the information in depth and, based on this, to express
their opinion, on which corporate management shall formulate its position on a separate occasion
(information and consultation procedure). Therefore, these issues are to be dealt with at two
separate meetings.

3.3 EWC meetings shall discuss, among other things, the following matters (list is not
exhaustive):

— corporate strategy and anticipated changes to it

— the economic and financial situation

— the production, investment, cost and profitability outlook
— employment situation and future changes in it

— major collective redundancies and layoffs in the workforce
— major changes pertaining to the organisation

— company acquisitions and mergers

— introduction of new working or production methods

— production relocation, scaling-back or closure of work sites
— occupational health and safety

— environmental affairs

— corporate social responsibility

— human resources policy and guidelines

— gender equality

— training

3.4 The EWC is not designed for dealing with matters coming under national or local
collective bargaining agreements unless this agreement or Directive otherwise so provides or the
parties so agree.

3.5 The task of the Select Committee are among others:
— to prepare EWC meetings

— to agree on the venue, agenda and programme for meetings together with corporate
management
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— to prepare memoranda and notices of meetings together with corporate management

— in exceptional cases, to negotiate with the management on measures and the convening of
possible extraordinary meetings of the EWC

— if necessary, to invite experts to EWC meetings and to the meetings of employee
representatives

— to maintain contact with the members of the EWC and collect country-specific information
— to oversee and conduct a dialogue between the various countries in between council meetings

— to produce and circulate necessary status reports

4. Working method
4.1 EWC meetings

As a rule, the EWC shall meet twice a year, with the meetings scheduled for the second and fourth
quarter of the year. One meeting will be held in Finland and the aim should be to alternate the
venue of the meetings between the various production facilities and countries. Three (3)
consecutive working days may be spent on the meeting, including meetings for the employee
representatives only.

The practical arrangements of these meetings shall be handled by the corporate human resources
department.

4.2 Preparatory meeting and summary meeting

The employee representatives shall have the opportunity to assemble without the presence of
management one day prior to (preparatory meeting) and one day after (debriefing meeting) the
actual meeting of the EWC.

4.3 Select Committee

The Select Committee shall convene between the EWC meetings at its discretion - however, no
less than three (3) times a year in addition to the ordinary (plenary) council meetings.

4.4 Exceptional circumstances

If exceptional situations result in consequences for employees in one, two or more countries in
the above mentioned way (Section 3.2), the management is obliged to immediately notify the
Select Committee of the matter and to negotiate with the Select Committee as soon as possible
and always prior to the national discussion on the matter or at the same time as negotiations have
started. Furthermore, the representatives of the countries in question shall be summoned to
attend the meeting.

In case management decides to act against the position of the Select Committee, the Select
Committee may convene a meeting in order to reach an understanding and before the binding
decision is made by the management. If, due to the situation, the Select Committee deems it
necessary to hold an extraordinary EWC meeting, such a meeting shall be convened if a qualified
majority of the Select Committee so decides. Under such circumstances EWC meetings may be
held more frequently than twice a year as stipulated in Section 4.1.

4.5 Agendas of meetings

The agendas of EWC meetings are to be prepared by the Select Committee, assisted in technical
matters by the secretary of the management (technical secretary) or another secretary from the
human resources department. Proposals for items to be placed on the agenda shall be submitted
to the Select Committee no later than six (6) weeks prior to the EWC meeting. Invitations to EWC
meetings, the agenda and all pertinent documents shall be sent to the members, translated into
the native language of each representative, no later than three (3) weeks prior to the meeting.

4.6 Language of the meeting, translation and interpretation

The language of the meeting shall be XXX. Translations of documents and simultaneous
interpretation shall be provided at the meetings of the EWC, the employee representatives and the
Select Committee from and to all the languages represented in the EWC.
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4.7 Coordinator and experts

The coordinator appointed by respective European Federation is entitled to participate both in
the meetings of the EWC and the Select Committee. The Select Committee shall also have the
right to invite such experts as are deemed necessary to attend the meetings of the EWC and the
employee representatives.

The corporation shall bear reasonable costs for the travel and accommodation, as well as other
costs, of coordinators and outside experts. The confidentiality clause that binds the employee
representatives shall also bind the coordinator and other experts.

4.8 Minutes

The minutes of EWC meetings shall be inspected and approved by the chairman/woman, the
deputy chairman/woman and the Chief Executive Officer. The minutes shall be translated into all
the languages represented in the EWC and a copy of the minutes in the respective language shall
be mailed by electronic mail to the members within four (4) weeks of the closure of the meeting.

4.9 Dissemination of information

Corporate management shall report on the EWC meetings on the Intranet, in staff publications
and through other ordinary channels in a manner decided by the Select Committee. The members
of the EWC shall also participate in disseminating information and collecting feedback through
their own channels.

5. Costs, resources and training

5.1 Modelbusiness shall bear all the costs of the activities of the EWC and the Select
Committee.

5.2 The time taken to attend the meetings of the EWC, the employee representatives and the
Select Committee, as well as the time required for preparing the meetings, shall be deemed as
working time and must not lead to any loss of income.

5.3 Modelbusiness shall see to the organising of the necessary resources for the employee
representatives. These include, among other things, a proper working space, telephone, fax
machine, electronic mail connections, the required translation and interpretation services and a
sufficient amount of exemption from ordinary working duties.

5.4 Moreover the Select Committee is entitled to a reasonable amount of money/XXX €
budget to be used at its own discretion and for taking care of its duties and/or for necessary trips.

5.5 The EWC members and deputies are entitled to such company-paid training as is
necessary for the successful performance of their duties. Such training shall be available at least
five (5) days a year and the content and form of training be ultimately decided by the Select
Committee. Otherwise the training plan can be discussed annually in the EWC meeting.

Among other things the training shall include:

— training in one foreign language on a regular basis

— training in the knowledge and skills needed for liaising with the EWC members
— training in financial matters needed for interpreting financial information

— information about labour market relations, legislation and the cultures of the countries
represented in the EWC

— other types of training necessary for the proper performance of members’ duties.
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6. Changes in the company

Changed circumstances in the company may include significant organisational changes,
adaptations of new working methods, relocations of production lines, company mergers or
acquisitions, major deductions or abolitions, collective redundancies etc.

Regarding these situations it has been agreed as follows: XXX.

7. Job security of EWC members

EWC members and deputy members shall have the same job security as is guaranteed to shop
stewards and other employee representatives, in accordance with the national legislation,
collective bargaining agreements and labour market practices in their places of work. In addition
to this the employment contracts of employee representatives in the EWC may be terminated
based on the Finnish legislation only and, if it emerges that no such basis has existed, the matter
will be settled at least in accordance with the provisions of Finnish legislation regarding the
unlawful termination of the employment contract of a (Finnish) shop steward.

Moreove, the Select Committee has to be informed before implementation of any decision
concerning termination of the employment contracts of a member of the EWC, and the Select
Committee should be able to give its own opinion on any such termination.

8. Confidentiality

EWC members, deputy members, the coordinator, and invited experts are allowed to discuss
matters that have come to their knowledge in confidence only with the employee representative(s)
to whom the matters pertain. Revealing information to others is not permitted. Corporate
management must make a separate mention of matters deemed business or professional secrets
at each meeting separately and motivate these.

9. Applicable law

This Agreement has been prepared in accordance with European Union Directive 2009/38/EC.
The agreement shall be governed by the Finnish law on Cooperation in Finnish and European
Works Councils.

10. Duration of the agreement

The Agreement shall become valid on the day of signing and will be valid for four (4) years and
thereafter until further notice on the joint decision of the parties. Either party may terminate the
Agreement at a six (6) months’ period of notice. Such a decision can be made as a majority
decision in the EWC. The Agreement shall be adhered to during negotiations for a new Agreement
until the new Agreement has been signed. If an agreement cannot be reached in 12 months” time,
the EWC shall start to follow the subsidiary regulations of the law.

Furthermore, if amendments have been enacted in legislation or elsewhere that are beneficial to
employees, these amendments shall become part of this agreement without separate negotiations.

If the EWC unanimously agrees, the Agreement may be revised during its period of validity so as
to guarantee smoothness of operation.

The legal version of this agreement will be the Finnish version.
Signatures
Helsinki ...st/nd/rd/th of (month) 2012

Modelbusiness Corporation

(signatures of the corporate management)
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On behalf of the employees of Modelbusiness Corporation
(signatures of the employees of Modelbusiness Corporation)

(Signatures of trade unions)

Annex 1.

In the year 2012 the representation from each country is as follows:

Country No. of employees No. of representatives No. of deputies

Finland

Country 1

Country 2

Country 3

Country 4
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3.3 What should be decided about the number of representatives

In principle, each country where the undertaking operates should be represented. Additional
representatives may be elected in proportion to the number of employees. A Works Council
usually comprises 15-30 representatives but it should not be made too large in proportion to the
size of the company. Employees should agree on the number of representatives that they will aim
for before negotiations with the management begin. Experience has shown that EWCs where a
great majority of employees come from one country do not function as well as those EWCs where
broad-based representation has been sought.

If a country or a pair of countries dominates the work of the EWC, other countries may be left
without any representation or their motivation to participate in the activity may be weak. In such
circumstances the EWC can no longer serve its prime purpose, i.e. group-wide information and
consultation.

It is not always possible to have representatives from each site. This may be because the
company's activities are fragmented into small and geographically far-removed locations. The lack
of language skills or differences in the type of activity of the different sites may also lead to this
situation. This is why national participation systems and informal as well as formal contacts
between units are important. European cooperation begins on home ground. It is important to
remember that international cooperation does not exclude the need for domestic (national)
cooperation — on the contrary, it supports it.

3.4 Which issues are covered by information and consultation

As was mentioned in the first chapter, information and consultation are the key elements of EWC
work. The EWC Act contains a list which can be considered as guidelines as to the kind of issues
that employees should be informed about and consulted on. They include information about
development and outlook regarding in particular the structure of the group, economic and
financial situation, probable development of the business activity, production and sales, the
situation and probable trend of employment, investments, substantial changes concerning
organisation, introduction of new working methods or production processes, transfers of
production, mergers, cut-backs or closures of undertakings, establishments or important parts
thereof, and collective redundancies.

The list can be complemented by issues relating to occupational safety, the environment,
development of equality and qualifications, training policy and corporate social responsibility
policy. It is important not to make the list exclusive. The issues listed should serve as a guideline,
allowing also other issues raised by employees to be taken up on the agenda.

In principle, information shall be given on all strategic matters which may involve at least two
countries in the future. There are also issues which are considered transnational irrespective of
the number of countries involved — issues which are important to European workers because they
may affect the employees to a considerable extent or they may involve transfers of operations
between member states.

Documents relating to important measures shall be available to the representatives in advance so
that they have time to form an opinion on the matters at hand. The documents shall also be
translated into all the necessary languages.

In order to ensure a smooth operation of the EWC it is important that the employee
representatives shall meet both before and after the meeting at a national level. The purpose of
the pre-meeting is to discuss the joint view of the employees. The topic of the debriefing meeting
is how to report to national employee representatives. In order to be able to stay in contact, the
EWC representatives should have access to up-to-date means of communication such as the
telephone, email, the Internet and possibly their own discussion forum on the Internet.
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3.5 Exceptional circumstances and extraordinary meetings

According to Section 34 of the EWC Act, an exceptional situation refers to providing information
about such exceptional matters or decisions which have or may have considerable effect on the
position of employees. Such matters are specifically relocations, closure of the undertaking or one
its units and other situations implying a reduction in the workforce. Since such situations may
sometimes develop quickly, they place considerable demands on information and consultation.
Information shall still be given well in advance and consultation shall still take place in an
appropriate manner and before any actual decisions are made. The EWC Act is very specific on
these points.

It is noteworthy that this may also apply to a situation involving only one member state, see
chapter 3.6 WHAT SHOULD BE AGREED CONCERNING TRANSNATIONAL MATTERS. It is
important to note that the situation does not have to involve two countries at the time that it is
discussed in the EWC. It is enough, if it is possible that it will affect more than one country in the
future.

The convening of extraordinary (exceptional) EWC meetings should be regulated in the
agreement in order to avoid disagreement over conflicting interpretations. Possible questions in
relation to extraordinary meetings are: in which circumstances should an extraordinary meeting
be held, who shall make the decision about having an extraordinary meeting and who shall
participate in such a meeting. Section 34 of the EWC Act defines the criteria for exceptional
circumstances that may justify the convening of an extraordinary meeting. Since the EWC
agreement supersedes, inter alia, Section 34, it should be written into the EWC agreement that
this section and its definition shall be complied with as part of the agreement.

An extraordinary meeting shall be held in a situation where the undertaking's decision may have
considerable effects on employees irrespective of the number of member states taking part in the
EWC. As regards so-called transnational issues, see chapter 3.6 WHAT SHOULD BE AGREED
CONCERNING TRANSNATIONAL MATTERS.

The decision may entail for example the transfer of operations to another location or another
country, the closure of the company or a unit, or mass redundancies. If, for instance, a unit is
closed in one country and some of the operations are transferred to another unit in another
country, this constitutes an exceptional situation and an extraordinary meeting shall be convened.

Nowadays corporate management may also be required to convene an extraordinary meeting
when something exceptional happens. The employees must thus have the right to request at their
own initiative that an extraordinary meeting be held.

The agreement should also make clear mention of the fact that the Select Committee can also
convene a meeting concerning exceptional circumstances.

Participants to extraordinary meetings can be limited to those countries which are either directly
or indirectly affected by the situation and to the Select Committee. If the issue relates to the
transfer of production from Belgium to France, it is not necessary for the Germans to participate
unless the transfer were to have indirect consequences such as impacting production in Germany.
Both internal and external experts may be invited to these meetings.

3.6 What should be agreed concerning transnational matters

The law defines transnational matters as matters concerning the entire Community-scale
undertaking or group, or at least two undertakings or establishments of the group, or as matters
which have or may have a significant impact on the position of employees irrespective of the
number of member states. The definition of these matters is of key importance especially in so-
called exceptional situations when it has to be considered whether a matter is transnational, i.e.
whether it should be discussed in the EWC or not. When defining transnational matters, one must
take into consideration both the extent of possible impact as well as the relevant level of
representation of management and employees.
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Thus, transnational matters may be understood to cover a reorganisation of business which
involves only one undertaking or unit in the group of undertakings in just one member state,
provided that the effects of the reorganisation on employees are or may be significant (detailed
reasoning behind Section 13(a) can be found in the Government proposal 1/2011). Transnational
matters may also include a decision concerning a unit situated in a member state other than the
country where the company's headquarters are, provided that the decision has or may have
significant impact on employees. However, if the decision only concerns an undertaking situated
in the same country as the headquarters, the matter is not transnational.

Situations shall also be considered transnational when the decision and its effects take place in
the same country but may eventually be reflected in another member state within the sphere of
EWC activity (e.g. a change in the working methods in one country, if this would sooner or later
have an impact on other countries as well).

It is advisable to provide some guidelines for this already in the EWC agreement.

3.7 How many ordinary meetings should be held annually

According to the subsidiary requirements of the EWC Act (Section 33), the Works Council has the
right to meet at least once a year. In addition, employee representatives shall have the possibility
to meet without the management before and after the joint meeting.

The number of EWC meetings should be agreed on and written into the EWC agreement. It is
advisable to have at least two meetings a year — one of these should preferably rotate at the
different sites of the group.

Otherwise the number of EWC meetings depends first and foremost on the topics to be discussed
and the current status of the company. In addition, in the so-called exceptional circumstances
there should always be the possibility to convene extraordinary meetings. Exceptional
circumstances are defined in the agreement or are defined as stipulated in the law (Section 34).
Exceptional circumstances are also discussed in chapter 3.6 of the Guide: WHAT SHOULD BE
AGREED CONCERNING TRANSNATIONAL MATTERS.

3.8 Other meetings

If there is only one meeting per year, it is usually held in connection with the presentation of the
annual accounts. There are also other important events in groups of undertakings when it would
be good to have additional meetings. Examples of such times are the drafting of the budget and
the planning of next year's production.

The employee representatives' internal meetings are of utmost importance. Employee
representatives must have the opportunity to hold their own meetings both before and after the
joint meeting. In principle, it is enough if the agreement provides that in connection with the joint
meetings, the employee representatives have the right to hold their own meetings in which the
company management do not participate. The employees' right to decide on the rules of their own
internal meetings is a given. It is also necessary to decide on the duration and venue of these
meetings and on the role of the company in their organisation (simultaneous interpretation,
translating of documents, and possibly a separate budget for these meetings). This meeting also
provides the possibility to introduce last minute topical issues that the employee representatives
would like to discuss in more detail in the joint EWC meeting.

It is a well functioning practice to have a preparatory meeting before the actual joint meeting. In
the preparatory meeting, employee representatives will go over issues that they wish to raise in
the joint meeting and will agree on how to do this. This will make the joint meeting flow more
smoothly.

Employee representatives shall also have the possibility to convene after the joint meeting. A
summary meeting can be used to evaluate the success of both the pre-meeting and the joint
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meeting. It is also useful to agree on the tasks and things to do after the meeting. This will make
the activity in the time period between EWC meetings more efficient.

Experiences gleaned from EWC representatives so far show that a summary meeting, in other
words coordinating activity, is just as important as the preparatory meeting. Quite often the
presentations by the management give rise to issues that the employee representatives need to
ponder together immediately. It is important that employee representatives have this opportunity
to discuss and to comment on information given to them by the management.

Experience has shown that at least half a day is needed for the preparatory meeting. At least some
hours are needed for the meeting to be held after the joint meeting.

Other meetings must also be held in so-called exceptional circumstances which are discussed in
chapter 3.5 of the Guide: EXCEPTIONAL CIRCUMSTANCES AND EXTRAORDINARY
MEETINGS.

3.9 Preparing for meetings

All EWC meetings (ordinary EWC meetings, meetings organised in exceptional circumstances as
well as Select Committee meetings) are efficient only if they have been prepared well.

The time and venue of the meeting should be decided well in advance. The agreement should
stipulate who is to make these decisions. Normally these decisions are made by the Select
Committee together with the management.

The Select Committee and the management decide on the agenda together. They must also
consider already at this time which general matters should be taken on the agenda by the central
management, and decide on the theme for the meeting. Thought should also be given as to what
kind of additional information and experts would be needed in the meeting.

If the agenda is to be confirmed jointly, the agreement must have some mention of a mechanism
for the resolving of disputes. As a rule, matters could be resolved in the Select Committee by
majority decision. Disputes relating to the preparation of meetings could be resolved for instance
by the Select Committee and management representatives together.

The agreement should set a time limit by which the representatives must inform the Select
Committee of topics that they wish to be taken on the meeting agenda.

Once the agenda has been approved it is time to determine which documents are to be sent to the
representatives together with the agenda. According to the guidelines by the Cooperation
Working Group of the Council of Finnish Industrial Unions TP this should take place at least four
weeks before the meeting. There are various meeting documents linked to the agenda items, such
as reports and financial reviews. The translating of documents into all the necessary languages
must also be seen to. This should also be stipulated for in the agreement.

The Select Committee will prepare for the meeting and monitor the preparations.

The same basic principles apply to the procedures for additional meetings and Select Committee
meetings. However, with these meetings shorter preparation times are to be reckoned with.
Nevertheless, it is important to have as precise documents as possible available on the matters to
be discussed also in the additional meetings, and they should be available in the different
languages of the representatives. In these cases the employer may suggest organising a video
conference but their use is to be considered with great caution. Video conferencing may be used in
urgent cases but it should not be allowed to develop into a practice for the entire EWC.

3.10 Where should meetings be held

The EWC Act does not contain provisions on where EWC meetings should be held. The parties are
free to decide on the meeting venues.
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It is advisable to write into the agreement that meetings should be held in those locations where
the company operates in Europe. This way the EWC representatives will become familiar with
different mills, sites, production methods as well as working terms and conditions. The EWC
representatives’ right to visit production facilities and sites should also be written into the
agreement. This would make different personnel groups better informed about the operations of
the company.

3.11 Translation of documents and interpretation

The European information and consultation procedure can only be implemented if all parties
understand what is being talked about, i.e. what kind of information is given on the various
issues. There must be no ambiguity about issues because the matters that are dealt with may be
quite detailed and the concepts used in the meetings may be completely different from those used
by the employees in their daily work. Therefore it is not enough just to provide language training
to employees. Simultaneous interpretation must be available in the joint meetings and in the
internal meetings by employees, as well as in the Select Committee meetings. Detailed enough
provisions on simultaneous interpretation must be included in the agreement. Attention should
also be paid to ensuring the services of adequately professional interpreters in order to avoid
mistakes and misunderstandings.

The language question must also be taken into consideration when electing the members of the
Select Committee. Since the members of the Select Committee have to be in touch on a regular
basis, language skills are more important to them than to EWC representatives in general.
Preferably, the Select Committee should have one common language. However, if some members
do not possess the necessary language skills, intensive language training is needed to ensure
regular and fluent communication. The costs of language training are the employer's
responsibility but it is advisable to have this written into the EWC agreement.

It is also important to translate the meeting documents into all the languages that are represented
in the EWC and this, too, is something that should be agreed on already in the agreement. In
addition, there should be the possibility to produce information material in all the necessary
languages.

Interpretation and translation costs are usually the single biggest expense in a company's EWC
activity. This is why there may be attempts to make compromises with the representatives and to
limit the number of languages. In actual fact, the total costs of EWC activities are negligible when
compared to the total revenue of the company.

3.12 Use of experts

This must be agreed on separately, see chapter 5.2 WHO CAN BE INVITED TO MEETINGS and
chapter 6.2 HOW IS THE EWC COORDINATOR SELECTED

3.13 Provisions concerning the Select Committee

This must be agreed on separately, see chapter 4.4 THE SELECT COMMITTEE AND ITS
COMPOSITION

3.14 Informing those who are represented

This must agreed on separately, see chapters 5.4 INFORMING THOSE WHO ARE
REPRESENTED and 5.6 WHAT IS CONFIDENTIAL INFORMATION
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3.15 Changes in the company

This should be agreed on separately, see chapter 5.7 CHANGES IN THE COMPANY AND IN THE
NUMBER OF REPRESENTATIVES and chapter 3.2 WHAT SHOULD THE AGREEMENT
CONTAIN, paragraph 6 of the model agreement.

3.16 Responsibility for the costs of EWC activity

The company shall bear the costs of all EWC related activities, not only the meeting costs.
According to the EWC Act, the employer will also reimburse any other costs arising out of the
EWC activity within the group.

More detailed provisions can be agreed on for instance as regards the following costs:
— travel and training costs

— costs arising from communication between the EWC representatives and with the central
management

— necessary materials
— personnel resources for the EWC Select Committee
— communication equipment

— costs relating to experts are always to be agreed on separately

3.17 The right to training and provisions concerning this

The current EWC Act presupposes that the EWC representatives must have the necessary means
to exercise their legal rights (Section 40). In addition to the right to have adequate IT equipment,
for instance, the law also specifically mentions the right to training. Training is to be paid for by
the employer, and participation in training must not result in any loss of wages.

Nevertheless it is important to make specific provisions regarding the right to training in the EWC
agreement because there may be differences in the national provisions between the different
countries. Training may include language training or other training deemed necessary. It is
advisable to write into the agreement that the representatives have the right to training and, for
example, are entitled to five training days per year, and that the content of the training shall be
decided by the Select Committee. In addition, the representatives should receive information
about negotiation procedures and about practices in place in different countries. Training may
also be provided on international business and finance.

3.18 Provisions concerning confidentiality

The confidentiality provisions of the Agreement shall not infringe on the legal rights of employee
representatives, see chapters 5.5 EXCHANGING OF INFORMATION BETWEEN EMPLOYEE
REPRESENTATIVES and 5.6. WHAT IS CONFIDENTIAL INFORMATION

3.19 Fair treatment of EWC representatives

The EWC Agreement must contain a clause guaranteeing EWC representatives protection against
unfair treatment, discrimination and other similar actions. Experience has shown that problems
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can best be avoided, if the agreement contains a provision giving EWC representatives the same
level of protection as is enjoyed by shop stewards at national level.

Including a provision on the protection of employee representatives in the agreement is sensible
even though the Finnish EWC Act stipulates that employee representatives and deputy
representatives elected for international cooperation in groups of undertakings shall enjoy the
same level of protection against dismissal as shop stewards under the national Employment
Contracts Act. This protection of shop stewards does not necessarily apply to EWC
representatives from all the different countries (the directive has not been transposed to national
legislation for example in Switzerland or in countries outside the EU and the EEA). The above-
mentioned provision in the agreement is thus by no means irrelevant.

Because there is lack of or inadequate protection in some countries it is advisable that, at least as
regards agreements concluded under Finnish legislation, the level of protection enjoyed by EWC
representatives should be defined as being at least on a par with that of Finnish shop stewards.
This means that in some cases this level of protection needs to be expanded with specific
provisions in the agreement, see chapter 3.2 WHAT SHOULD THE AGREEMENT CONTAIN.

It should also be agreed that any termination of the employment contract of an EWC
representative should be brought to the attention of for example the Select Committee before the
termination decision is implemented.

3.20 Who shall sign the agreement

The agreement which is reached as a result of negotiations shall be signed on behalf of the
company by the representatives of the company authorised by management, and by members of
the SNB on behalf of the employees. The Cooperation Working Group of the Council of Finnish
Industrial Unions TP recommends that members refrain from signing the agreement until it has
been approved by an expert. An expert may approve the agreement provided that it fulfils the
minimum requirements for EWC agreements set by the Cooperation Working Group of TP and
the international trade union federation of the sector. This will ensure the international
acceptability of agreements and the implementation of a true spirit of cooperation. These
requirements will also ensure minimum standards for EWC agreements and EWC activity and
will help prevent falling short of the subsidiary requirements.

3.21 How long will the agreement be in force

The EWC agreement must state the validity period of the agreement and the period of notice for
the termination of the agreement. Parties usually agree that the agreement can be revised during
its period of validity. If such a provision is included in the agreement, the procedure for this must
also be determined, defining who can put forward amendments and the length of time that needs
to be given to the other party to consider the amendment, and whether a revision of the
agreement requires unanimity or whether for example a majority decision will suffice. The
agreement must contain some mention of the duration of the agreement. Agreements may be
concluded for a fixed period or they may be valid until further notice. If an agreement is valid
until further notice, the parties shall have the possibility to terminate it.

Setting the validity period of the first agreement at a few years, for example four years, has proven
to be a practical approach especially at the early stages of EWC activity. After that it is time to
assess the activity and possibly negotiate a new agreement or continue with the old agreement.

It is important to make sure that there will be no time period without any agreement, i.e. without
an EWC. This kind of a situation may arise if the EWC agreement has been terminated or has
seized to be valid because the period of validity has run out, and no new agreement has been
concluded. A situation where no valid agreement exists means that negotiations for an EWC have
to start afresh. A new Special Negotiating Body has to be set up with representatives selected in
accordance with the provisions of the EWC Act. Previously elected EWC members cannot be used

32



leollisuuden Polkanscajat

MINTARYHMA

European Works Counsils

and instead there shall be a new selection process. It is of course possible to elect the same
persons as long as the selection process is repeated. In a situation without a valid contract,
nothing remains of the previous EWC agreement — all the work done so far and all the best
practices that have been adopted will expire. No EWC meetings can be convened. Without a valid
agreement the company has no transnational cooperation body that it would need to inform for
instance in case of significant reorganisation of production. The SNB can only discuss the draft
agreement for an EWC in its meetings.

Entering a period without a valid agreement does not mean that it would be possible to start
applying the subsidiary requirements of the EWC Act directly. The subsidiary requirements can
only be applied if the negotiations by the SNB do not lead into the conclusion of an EWC
agreement within three years.

It is possible to avoid ending up in a situation without a valid agreement for example by including
a clause in the EWC agreement to the effect that the agreement shall be valid until a new
agreement has been concluded. The EWC Act provides the possibility to use an expert from a
trade union in the agreement negotiations. With the help on an expert, the text of the agreement
can be drafted so that it will not be necessary to end up in a situation without a valid agreement
inadvertently.

The EWC Agreement should also include a provision on the time period allowed for renegotiation
of the agreement. The text could say, for instance, that renegotiations may not exceed 12 months.
If no provisions are made about the duration of renegotiations, it will not be clear when
negotiations can be deemed as failed, from which time onwards the subsidiary requirements of
the law would apply. The Cooperation Working Group of the Council of Finnish Industrial Unions
TP recommends that the time limit for renegotiations should be set at a maximum of three years
which would keep the agreement in line with the EWC Act. It can also be agreed that the
subsidiary requirements of the EWC Act will enter into force even sooner, if the parties are unable
to reach agreement in the negotiations. C.f. chapter 3.2 WHAT SHOULD THE AGREEMENT
CONTAIN, paragraph 10 of the model agreement.

If the negotiations concern the revision of an EWC agreement which had been concluded during
the transitional period, the new agreement must contain a clause stating that from now on it is the
currently valid EWC law that applies. Agreements concluded during the transitional period have
been discussed in chapter 1.7 of this Guide: WHICH AGREEMENTS ARE WITHIN THE SCOPE
OF EWC LEGISLATION.

3.22 Subsidiary requirements

In a situation where negotiations do not lead to a conclusion of an EWC, the subsidiary
requirements of the law shall be followed. These provisions define the key elements of EWC work
and set minimum standards for the activity.

Subsidiary requirements are a better alternative than a weak EWC agreement that does not meet
the minimum legal requirements, in which case the law would not be complied with at all.
Subsidiary requirements do not function as a minimum set of requirements when an agreement is
concluded. Those provisions in the subsidiary requirements (often all of them) that the parties
want to abide by, must be specifically included in the agreement. The application of subsidiary
requirements is normal procedure in a situation where negotiations do lead to an understanding.
Efforts to reach an agreement may well be continued even after EWC activities based on
subsidiary requirements have started. One might, however, give some thought as to the image
portrayed by a company that is unable to reach an agreement of its own, on which to base its EWC
activity.
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4 Starting of EWC activity

4.1 Setting-up of EWC activity in a group of undertakings

The EWC Act presupposes that EWC activities are to be implemented in a group of undertakings
under a single system. In companies with completely different areas of operation, it may
sometimes be useful to set up separate European Works Councils for several different areas of
operation. This may improve the flow of information in some cases but at the same time it is
important to make sure that all the companies and units of the group are included in the system.
This kind of a division can only be applied to specific sectors or business units, for example. The
EWC cannot be divided on a geographical basis.

The decision to have several EWCs in one group of undertakings shall be made on a case-by-case
basis because many groups of undertakings have a centralised management, and the above-
mentioned solution does not always allow for mutual meetings of the EWC and central
management. If a group decides to have more that one EWC, it must make sure that all of the
EWCs have the chance to get together and enter into a dialogue. In practice this means that joint
gatherings of EWCs should be provided for in each of the EWC agreements.

4.2 Who can become a Works Council representative

The term EWC representative can only be used about a person who represents the employees of a
company. An EWC representative may be employed by the company or s/he may be an expert
authorised by the employees. The management has its own representatives but they are not called
EWC representatives. The management representatives and the EWC representatives together are
parties to the EWC activity.

In Finland it is usually the shop stewards who elect EWC representatives either from among
themselves or in some other way. Persons who are in a managerial position usually cannot
represent employees. It is also important to remember that the EWC itself is a body for the
employees, and only employees or their representatives can be members in it.

The chairperson of a European Works Council can either be an employee representative or
someone appointed by the management. In some countries (such as France) the law stipulates
that EWC meetings shall be chaired by a company manager or by some other corresponding
person, whereas in some other countries it is up to the Works Council to choose its chairperson.
In an EWC based on an agreement also trade union representatives, e.g. trade union officials, may
serve as EWC representatives. However, this must be agreed on jointly. For instance in the UK it
is customary for the trade union officials to be in charge of negotiations with companies.

4.3 How are representatives for the different countries selected

Representatives are selected in accordance with national legislation and practice. Some
agreements specify how representatives are to be selected and which criteria the candidates
should fulfil. If the requirements are in contradiction with Finnish practices, this particular part
of the contract should be looked at more closely. Often it is necessary to look into the way in
which the representatives for different countries have been selected in order to find out whether
some of the representatives have in fact been unilaterally appointed by the local management.
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The selection of EWC representatives and the composition of the Select Committee should take
note of equal representation of men and women, regional representation and to reflect equal
treatment of all the different personnel groups and trade unions.

The Finnish EWC Act does not define the term of office of a representative. The term usually only
lasts the time that has been agreed on nationally, irrespective of a possible definition of the length
of the mandate in the agreement. This means that if the EWC representative of a particular
country were to lose his/her national mandate — i.e. s/he is not elected for another term — s/he no
longer has the possibility to continue as an EWC representative. EWC representatives often also
act as local employee representatives (shop stewards or occupational health and safety officers)
and it is through this activity that they receive their mandate as EWC representatives. If they lose
this mandate, they often also lose their position as EWC representatives. The length of the term of
office varies from one country to another — e.g. in France the term of office is two years, in
Luxembourg it is five.

4.4 The Select Committee and its composition

The EWC representatives shall appoint a Select Committee from among themselves. The task of
the Select Committee is to coordinate the activities of the EWC, and it can only comprise
employee representatives. The chair of the Select Committee must also be an employee
representative. The committee shall have the possibility to exercise its activities on a regular basis.
According to the subsidiary requirements of the law, the Select Committee shall comprise at most
five (5) members. It is possible to make exception to this rule in the agreement — the select
committee may then comprise more than five members. If no EWC agreement has been
concluded, employees should appoint a Select Committee with five members. An adequately large
Select Committee is better equipped to manage its tasks and divide the work between its
members.

The Select Committee and management representatives may have discussions whenever there is
need or willingness to do so. The Select Committee should in any case meet at least three to five
times a year in addition to the EWC meetings. It is important that the Select Committee meets as
frequently as possible, in order to have regular discussions on the efficiency of the adopted
structure of activity, issues that need to be raised in the meetings and also to talk about the
possibility of introducing changes to the agreement and practices.

In addition to the composition of the Select Committee, other issues to be decided are the
appointing of the Select Committee, its tasks and its rules of procedure. Usually it is however the
management representatives (e.g. a management assistant) who take care of other meeting
arrangements such as reserving the meeting venue and accommodation. These issues also should
be written into the agreement.

4.5 Other working groups

In addition to the Select Committee, other committees or working groups may also be established.
They can be either permanent or temporary. Setting up a permanent committee or working group
may be sensible, if the company has in its operations a specific permanent challenge or an
objective which should be discussed by employees and central management together. Competence
development is an example of this kind of a permanent objective in a workplace where expert
skills are required. There could be a special committee or working group for this theme in order to
avoid cramming the joint agenda of the EWC with issues relating to this objective. Setting up a
temporary committee or working group may also be necessary if the company wants to introduce
significant reorganisation of production.
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4.6 Management representatives and who chairs the EWC

In practice it is a company's internal decision-making structure and organisation that determines
who shall participate in EWC meetings from the management side but according to Section 13(c)
of the EWC Act, the appropriate level of management shall participate in the information and
consultation process. It is recommendable that alongside the persons responsible for company
HR or group HR, the most important decision-makers should also participate in the meetings.
These include e.g. the chairman of the board of directors and the managers responsible for
different areas of activity at the European level. The Select Committee must agree on the agenda
in advance together with corporate management.

The task of chairing the meetings shall be agreed on in advance, preferably in the agreement.
Finnish legislation does not have provisions on who shall chair the meetings.

In Works Councils at the Nordic level, meetings are often chaired by a representative of the
employer — however there are other approaches as well. In Germany there are Works Councils
which according to German legislation comprise only employee representatives and are always
chaired by an employee representative. Also in meetings held together with management, an
employee representative chairs the meeting. In France, joint meetings are chaired by a
management representative whereas in Holland the task of chairman rotates. Often it is the
practice applied at the company's domicile which determines the approach that is adopted.

A representative of the employer can only chair the joint meetings. It is important for the
employee side to have a good internal structure because internal meetings by employees always
have to be chaired by an employee representative. This means that the employees need to be well
organised and able to share responsibility. The employee group must have its own chairperson,
vice-chair and preferably also a secretary (just as you would have in an association).

It is important that at least the Select Committee should be chaired by employees. Some
consideration should also be given to the selection of other bodies and officials, such as a
permanent technical secretary.

4.7 Check-list for an EWC representative

— Build good relations within your own personnel group; cooperation with other personnel
groups is also important

— Know the ways of working of your company (management, HR etc.) but also familiarise
yourself with other units of the group and the structure of corporate administration

— Educate yourself. Language skills are an asset, even though there is no shame in using the
interpretation services - it is a right guaranteed by the agreements.

— Be actively in touch with the Select Committee, if you want to bring matters to the discussion

— familiarise yourself with the issues that are going to be discussed, study the background
material as well as possible

— Talk to other representatives from your country about the issues at hand, find out also where
the other personnel groups stand on these issues

— Be there on time, the pre-meeting of employee representatives before the joint EWC meeting
is important

— The meeting provides an excellent opportunity to get to know representatives from other
countries and their thoughts — it is also a good opportunity to make your own views known

— Discuss with others in order to formulate a common stand on the issues at hand

— Build cooperation networks with representatives from other countries in order to be able to
exchange information and to engage in other activities (email, phone etc.)
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Be an active participant in the ordinary EWC meeting. If you have opinions, let others know
about them

After the meeting, attend the short debriefing session to discuss the following: how did the
meeting go, how did things move forward, what could the next steps be

When back at home, inform the different personnel groups about the outcome of the meeting
Make use of the EWC expertise of your own union
Keep your trade union informed

Make use of the support that your EWC coordinator can provide

4.8 Check-list for the Select Committee

Prepare the meetings together, possible by discussing things (such as the agenda) with the
employer's side

Make sure you have clear justification for organisational decisions, such as
- the venue of the EWC meeting
- the number of languages for interpretation
- the number of languages for the translation of documents

Adopt the agendas preliminarily and make sure that the agenda is finalised and distributed in
good time

Take care of the day-to-day issues such as the creation of a network of contacts both for the
employee representatives and for the management

- When necessary, convene extraordinary meetings

- Make sure that the EWC representatives have access to the experts' support

4.9 Check-list for the management

Implement information and consultation as a continuous process — this will make the process
run smoothly and will create an atmosphere of mutual trust for the dialogue

- in EWC meetings

- in between EWC meetings

Organise the EWC meetings

- Agree on the meeting venue with the EWC Select Committee

- Discuss issues raised in the meeting in addition to issues agreed in the agreement
- Arrange the meeting venue and accommodation

- Reserve the meeting room also for the preliminary meeting and the debriefing meeting by
EWC representatives

- Send out the invitations to the meeting

- Put together and send the meeting documents. If necessary, have documents translated
into other languages.

- Arrange interpretation
- for the joint EWC meeting

- for the employees' pre-meeting and debriefing meeting
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— In exceptional circumstances

Make sure that adequate information is given to EWC representatives
Make sure that EWC representatives are consulted
If necessary, organise an extraordinary EWC meeting

Monitor the situation to see how it develops
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5 The EWCin action

5.1 Convening an EWC meeting and participation in an EWC

Invitation to joint EWC meetings is sent by the employer. Usually the time of the meeting,
agenda, venue and practical arrangement will have been agreed between the employer and the
Select Committee. The employer is responsible for the meeting arrangements and for the costs
incurred by the meeting.

The employer must also make sure that employee representatives have the possibility to attend
meetings without any restrictions imposed in the country of departure. The local management in
different countries should be informed about the nature of EWC activity and about the rights of
EWC representatives, such as the right to attend meetings. It is up to the central administration to
make sure that every EWC representative has the financial means to participate in meetings. This
entails among other things being released from work without any loss of income and the full
compensation of travel costs. If necessary, central administration will also take care of other
necessary expenditure related to this.

The EWC will take care of invitations to the internal employee meetings. The agenda for these
meetings can be decided freely. When necessary, the EWC may invite trade union officials and
other experts to these meetings.

5.2 Who can be invited to meetings

As has been explained before, provisions should be included in the agreement as to who shall
have the right and the duty to participate in joint meetings from the employee and employer side.

Joint meetings are always attended by EWC representatives elected at the workplaces.
Extraordinary meetings are usually attended by members of the Select Committee and the
representatives from those countries that are involved in the matter to be discussed. It is
worthwhile to use representatives of national unions as experts in extraordinary meetings. The
EWC coordinator should also always be invited to extraordinary meetings, see Chapter 6 of the
Guide: EXPERTS AND THE COORDINATOR

Sometimes companies try to include ideas about the independence of the company and its
personnel vis-a-vis trade unions in the company values or guidelines. This must not be allowed to
hamper cooperation between EWC representatives and trade unions. In practice, EWC activity is
not possible without the support of trade unions. Trade unions provide up-to-date information
about legal developments and best EWC practices.

The representatives of European trade union federations should also have the right to attend
EWC meetings when necessary. This right can also be transferred to the responsible trade union.
When invited by the EWC, experts may attend the joint meetings but especially the internal EWC
meetings of employees.

The participation of experts shall not be restricted. Experts and the coordinator will ensure that
matters will have been understood correctly and that the EWC activity meets the objectives and
expectations set out for it. Trade union officials may be invited as experts. More information on
this can be found in chapter 5.2 of the Guide: WHO CAN BE INVITED TO MEETINGS and 6.2.
HOW IS THE EWC COORDINATOR SELECTED.

In addition to representatives and experts, other guests may be invited to meetings. The rules of
confidentiality naturally apply to these visitors, just as they apply to all other participants.
Employees shall have an equal right to invite experts to meetings, just as management
representatives have. The agreement must clearly state who decides on the right of other visitors
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to participate in meetings. If the EWC and central management make this decision together, they
must also decide on a procedure to be applied in case of disputes on this issue.

5.3 EWC participation by representatives from outside the EU/EEA
countries

Switzerland and the non-EU countries in Eastern Europe (such as Russia and Ukraine) are also a
part of Europe and should thus be included in the agreement even though the EWC Act does not
apply to them as they are not members of the EU or the EEA. The purpose of EWC activity is to
have a dialogue between the employees and the management of a company, so it is logical to
invite employee representatives from those countries where the company operates.

In some countries the international trade union movement has, together with the corporate
management, taken works council cooperation to a global level. These are called Global Works
Councils (GWCs) even if the company has no body corresponding to an EWC, and has instead, for
example, simply had regular joint meetings convened by the management. If the decision is made
to expand an EWC to a GWC, it is important to make sure that expanding the activity will not lead
to its weakening, for instance by reducing the number of annual meetings or by restricting the
content of those meetings.

5.4 Informing those who are represented

All participants to the meeting are obliged not to disclose confidential information to people
outside the company. However, the confidentiality rules do not prevent giving information to the
coordinator of the EWC. Even if there are external participants in the employees internal meeting,
the obligation of central management to give information shall not be restricted. The internal
meetings of employees are needed to provide employee representatives with the possibility of
discussing issues freely.

Otherwise, according to Section 40(a) of the Act, employee representatives have the right to
inform other employee representatives, or if no such representatives have been selected,
employees directly, about the content and the results of the information and consultation process.
This right may only be restricted by the confidentiality rule, discussed in chapter 5.6 of the Guide:
WHAT IS CONFIDENTIAL INFORMATION.

The agreement should contain clear provisions regarding the right and the obligation of EWC
representatives to distribute the information that they have been given to national employee
representatives. The agreement must also clearly mention the right of employee representatives
and all other employees to approach the EWC representatives and the Select Committee. The
agreement must make it clear that EWC representatives have the right and the obligation to
inform employees at local and/or national level. This will strengthen national and European unity
and is in accordance with the requirements of EWC legislation.

The agreement shall also specify how and by whom EWC information is to be conveyed to such
countries and those employees or their representatives that may not have an EWC representative.

The meeting minutes written by the EWC and central management can be used to convey basic
information. However, this must not be the only information that employees receive. EWC
representatives have the right to keep minutes at their internal preparatory and debriefing
meetings and distribute information about them. Information should be allowed to flow relatively
freely between employee representatives who have been assigned to positions of responsibility
and the officials and experts who assist them, since they are all bound by the responsibility of
their position. Confidentiality rules may be observed more strictly when information is
distributed to ordinary members. It should not be forgotten that information shall also be sent to
trade unions represented in the companies. National pre-meetings and debriefing meetings
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should, when possible, also be organised for employee representatives and representatives of
trade unions.

5.5 Exchanging of information between employee representatives

Already from the SNB stage onwards, employee representatives should exchange email addresses
and create a network for information exchange. EWC representatives should have to a joint
discussion forum on the Internet to make communication easier. The lack of a common language
may hamper direct contacts between EWC representatives. Communication in between EWC
meetings therefore remains very much the responsibility of the Select Committee. More
information on the establishing of the Select Committee in chapter 4.4 of this Guide: THE
SELECT COMMITTEE AND ITS COMPOSITION.

Tasks which clearly fall under the responsibility of the Select Committee should be written into
the agreement (see check-list for the Select Committee in chapter 4.8 of the Guide. In order to
perform its tasks the Select Committee must have the possibility to convene at other times in
addition to the EWC meetings. Interpretation may be needed because the members of the Select
Committee should be representatives of different countries. Similarly, translation services may
also be needed in order to guarantee that employee representatives are properly informed in
between meetings. Provision for this should be included in the agreement.

In general, thought should be given to the kind of infrastructure, tools and services that are
needed so that the Select Committee and the EWC may keep in regular contact.

5.6 What is confidential information

Section 40(a) of the EWC Act stipulates that EWC representatives have the duty to inform the
employees that they represent. Exception to the rule are confidential matters which have been
defined in Section 43 of the EWC Act.

The law stipulates that members of the employees' negotiating body have to keep confidential
information obtained in connection with the cooperation procedure relating to business and trade
secrets of the group of undertakings or the undertaking, information relating to the financial
position of the group of undertakings or the undertaking, the said information not being public
information according to other legislation, and the dissemination whereof would probably be
prejudicial to the group of undertakings or the undertaking or any of their business partners or
contracting parties, and information relating to the security of the group of undertakings or the
undertaking and the corresponding security system, the dissemination whereof would be
prejudicial to the group of undertakings or the undertaking or their business partners or
contracting parties.

For instance, actions which will have a significant impact on the position of the employees, such
as mass redundancies cannot be declared confidential information. Nor can actions such as
closures of sites be considered to fall under confidentiality rules. However, confidentiality can be
applied to manufacturing methods or customer information. If the information to be provided to
employees, for instance in the case of the closing down of operations in some sites, contains
confidential information, such as information concerning production volumes, the confidentiality
requirement can only applied to these production volumes, not to the actual information
concerning the closing down of sites.

Confidentiality rules do not, however, prevent the persons bound by the obligation of
confidentiality from disclosing the information to other employees or their representatives or
experts assisting them referred to in the said subsection, if necessary in order to carry out the
cooperation duties. In this case the representative shall inform those s/he represents about the
confidentiality obligation.

One of the preconditions for confidentiality is that the management of the group of undertakings
or the undertaking have indicated to the persons bound by the obligation of confidentiality what
information is considered as business and trade secrets. The obligation of confidentiality shall
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continue during the entire duration of the contract of employment of the employee and his
representative, and the expert's confidentiality obligation shall continue after termination of the
task of the expert.

Employers are usually keen to expand this obligation by introducing provisions on confidentiality
in the agreement as well as the right to sanction those who violate these provisions.

However, this is not the aim of the legislation, and negotiators should be careful not to include
such clauses in the agreement. As regards confidentiality, it is sufficient if the agreement includes
reference to national confidentiality regulations. Under no circumstances should the negotiators
agree to list issues which would be defined as confidential already in advance. The informing of
employees as intended by the law will not be achieved if, for example, strategic changes are listed
as confidential matters.

The law stipulates that the employer must indicate specifically which business or trade secrets are
to be considered confidential. However, information concerning a private individual shall always
be considered confidential, unless the person in question has allowed the information to be
disclosed. According to the law, matters which are to be considered confidential may, however, be
discussed among those workers and salaried employees or employee representatives whom the
matter concerns, if disclosing this information is necessary in carrying out the cooperation tasks.
The more sensitive the information, the more careful consideration should be given to its
disclosure. For example the mere informing of employees by representatives might not be
considered necessary. On the other hand, sometimes it may be necessary to disclose even what is
considered insider information in the meaning of the Securities Markets Act to a carefully defined
group of recipients, if, without disclosing this information, the EWC representative would be
unable to get from the said recipients information which is needed in the performance of his/her
duties. It should also be noted that not all insider information is equally sensitive.

When considering the disclosure of confidential information to fellow-employees or for example
to the trade union in order to get legal advice, one always has to find out whether it would be
possible to perform the cooperation tasks without divulging this information, and if no other
alternative exists, still to weigh the sensitivity of the information against the importance of the
issue at hand in the EWC. Neither the law nor the EWC Agreement can thus provide in advance
detailed provisions on what kind of matters are to be considered confidential without exception.

5.7 Changes in the company and in the number of representatives

Acquisitions and sales of companies happen all the time, and therefore the need may arise to
make changes to the composition the EWC or EWCs. The EWC Act has a specific section on this -
Section 26(b) which describes the required procedure. It is advisable to follow the provisions of
this section. It is also possible to make provisions for this eventuality in advance in the EWC
Agreement, if that is deemed best.

5.8 Training needs

Although EWC representatives have recourse to trade union officials, they must be trained for the
task. As was mentioned earlier, language training is necessary. EWC representatives are to agree
among themselves, whether a common language is to be used.

The EWC Act emphasises the representatives' right to training which is necessary and relevant to
the performance of their duties (Section 40). Training is paid for by the employer, and
participation in training shall not lead to loss of income.

Language skills here mean the ability of EWC representatives to communicate also in between
meetings. Language training may never replace simultaneous interpretation.

Training is also needed in other areas. Representatives must be familiar with the negotiation
procedures and the methods for representing employees' interests at workplaces in the countries
belonging to the EWC. It is a good practice to have presentations on trade union activity and
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operating methods in each country e.g. during the preparatory meeting by employees. Also,
training on international business economics is usually needed.

It is important that the right to training is written into the EWC agreement since national
regulations may differ. Provisions relating to these, such as the right to take leave and the sharing
of training costs, vary from country to country.

5.9 Who is responsible for the costs of EWC activity

The company shall bear the costs of all EWC related activities, not only the meeting expenses.
According to the EWC Act, the employer shall also reimburse other costs arising from cooperation
in groups of undertakings in accordance with this Act. More detailed provisions may be made
concerning the following costs:

— travel and training costs

—  costs arising from communication among EWC representatives and between EWC
representatives and central management

— necessary materials

— personnel resources for the EWC Select Committee

— communication equipment

— costs arising from the use of experts are to be agreed on a case-by-case basis

More information on the reimbursement of costs arising from the use of experts can be found in
Chapter 6.4 of this Guide.

5.10 Resolution of disputes

The new EWC Act contains provisions for the resolving of EWC disputes involving companies that
have their headquarters in Finland. The Finnish Cooperation Ombudsman can only investigate
disputes which concern EWCs based on the Finnish EWC Act.

Examples of issues that disputes may relate to:

— need for information in connection with important decisions concerning the company
— timing of information

— the need to use experts

— deciding on the agenda of a meeting

— convening additional meetings

— inviting visitors, observers and representatives of companies to EWC meetings
— sending and translating documents

— confidentiality of a particular piece of information

— formulating the minutes of joint meetings

— adapting to a changed corporate structure

According to the EWC Act, the Cooperation Ombudsman may take up disputes or other matters
that s/he has been notified about. The Cooperation Ombudsman can give detailed instructions
and may issue an improvement notice to remedy the situation. If necessary, the Cooperation
Ombudsman may also impose a conditional fine on the company in order to encourage
compliance or, when necessary, may notify the police to have the matter investigated and taken to
court subject to public prosecution. The possibility to utilise the expertise of the Cooperation
Ombudsman may reduce the need to resort to other dispute resolution models that have been
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used earlier. The Cooperation Ombudsman may also be contacted by someone other than the
EWC representative, an employee representative or a company representative. If someone from
the company decides to contact the Cooperation Ombudsman, it would be advisable to inform the
Cooperation Working Group of the Council of Finnish Industrial Unions TP also.

However, the situation is different as regards EWC agreements based on the legislation of other
countries. Many agreements may contain provisions for instance on the use of arbitration in
disputes. This is usually not the best possible approach to resolving issues. Arbitration is often a
very expensive method. What is usually agreed on this method is that the parties will have to split
the costs, irrespective of which party is found to be in the right. Because the costs of arbitration
are considerable, it follows that trade unions cannot afford to contest contract disputes even when
they should. Usually arbitration decisions cannot be appealed, and there is thus no recourse to
having possibly incorrect decisions overturned. Arbitration decisions and their reasoning are
usually confidential information, so they do not provide precedents to which one could appeal. As
to whether litigation takes place in public or in secret, this is also significant from the point of
view of promoting law-abiding in general and preventing illegal practices. If both the proceedings
and the decision are secret, the party who has broken the law can avoid bad publicity which would
be brought about by court proceedings.

It is thus highly recommendable that negotiators should familiarise themselves with the
legislation of the country where the company's headquarters are. They should also find out what
the procedures are for taking an EWC related matter to court, and who would pay the expense.
This will enable them to demand best possible provisions regarding dispute resolution in the
agreement.

In EWC agreements based on legislation of other countries, it is also possible to agree on an
internal procedure for the settling of disputes. This type of a procedure may for example entail a
committee consisting of both parties and a neutral chairperson. When including such a procedure
in the agreement, there should also be provisions on who will be responsible for the costs from
this.

The Finnish Criminal Code also contains provisions on violations regarding the selection of
employee representatives, protection against unfair dismissal and confidentiality.
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6 Experts and the coordinator

6.1 What is an EWC coordinator

The EWC coordinator is an expert who has extensive experience and know-how in EWC activity.
S/he has also been specifically trained for the task. The EWC coordinator provides support to the
EWC representatives and helps them with all EWC related issues.

The tasks and the competence of a coordinator cover for instance the following areas:
— EWC legislation

— Best practices in EWCs

— International cooperation

—  Area of industry in which the company operates

— Cooperation of employee groups and unions and promotion of this cooperation at EU and
national level

— Situations involving change at EU and national level

— Training of EWC representatives or organising training in the company
—  Providing support to the EWC group

—  Supporting the EWC Select Committee in its work

The coordinator represents the European trade union federation and provides an interface
between the federation and the EWC. The coordinator is also obliged to represent all unions
active in the company. In addition, the coordinator promotes cooperation between employee
groups and unions at EU level and at national level, and acts as a contact person at these levels in
situations involving change.

When necessary, the coordinator will take part in EWC meetings. The coordinator's right to
participate and the covering of costs incurred by this should be specifically provided for in the
EWC agreement.

For the company, an EWC coordinator is a specialist whose expertise the company can utilise.

6.2 How is the EWC coordinator selected

European trade union federations and different trade unions keep a register of nationally selected
EWC coordinators. They also organise training for coordinators and thereby ensure that their
expertise is up-to-date. The federation usually requires that a coordinator be selected from the
parent country of the group of undertakings since this will ensure that the coordinator is familiar
with the EWC legislation in that country, this being the legislation that the company must abide
by. The coordinator is appointed in accordance with national practices. In Finland EWC
coordinators are appointed by the Cooperation Working Group of the Council of Finnish
Industrial Unions TP, and the administration of the federation confirms the appointments.

6.3 Check-list for the EWC coordinator

— Familiarise yourself with EWC legislation

— Learn about best practices in EWC work and bring those to the fore
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— Learn about international cooperation

— Familiarise yourself with the sector that the company operates in

—  Support the cooperation of employee groups and unions both at EU level and at national level
— Act as a coordinator in situations involving change at EU level and at national level

— Make sure that EWC representatives receive training in the company

—  Support the activity of the EWC

—  Support the EWC Select Committee in its work

6.4 Who is responsible for the costs of an expert

According to the Finnish EWC Act costs incurred by experts are to be borne by the company, and
the number of experts is not restricted to one, as has been done in some countries. According to
the law, reasonable expert expenditure would mean, depending on the complexity of the issue to
be dealt with, at most a few experts with reasonable fees. However, according to Section 37,
subsection 3, the central management of the company is only obliged to pay for travel expenses
and accommodation for one expert per meeting.

The use of an expert is possible both in the ordinary EWC meetings and in the meetings of the
Select Committee. The coordinator's services can also be utilised when preparing for meetings, in
so far as is necessary for the exercise of the duties of the body in question.

6.5 How to ensure communication among employee
representatives and between employees and the employer

Successful working of the EWC requires well-functioning relations between EWC representatives
and representatives of the management. Communication is not only about concrete, well-
functioning communications technology, it is part of the building of trust.

In practice, well-functioning communication boils down to two-way communication between the
EWC Select Committee and the management representative/representatives responsible for EWC
issues.

Communication can well be taken care of by regular telephone conferences complemented by
face-to-face meetings. Written material is an essential part of communication. Clear memoranda
should be drawn up from discussions. When a meeting memorandum is dispatched after the
meeting, the participants can check whether they understood things in the same way. If all that
the participants have after a meeting are their personal notes, and a member of the Select
Committee uses these notes to put together an information bulletin to employees s/he represents,
an unfortunate misunderstanding may spread far and wide. Memoranda and other materials shall
be distributed to all participants of the EWC. If the Select Committee has discussions with
management without reporting to other EWC representatives, this may undermine the mutual
trust of EWC representatives.

The EWC also provides information to the management. It is a good idea to draft memoranda
about the meetings and send them to management representatives, so that both parties can see
what has been focussed on in the discussions.
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DIRECTIVE 2009/38/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 6 May 2009
on the establishment of a European Works Council or o procedure in Community-scale
undertakings and Community-scale groups of undermkings for the purposes of informing and
consulting employees
{Recast)
(Text with ECA relevance)
THE EUROFEAN PARLIAMENT AND THE COUNAOL OF THE (3} Having consulted the Member States and management

FUROFEAN UNION,

Having regard to the Treaty esaablishing the Furopean
Community, and in particular Article 137 thereol.

Having regard to the proposal from the Commission,

Having regard to the opimion of the Furopean Economic and
Sociul Committee {'}.

Hawing consulted the Commutee of the Regions,

Acting i sccordance with the  procedure refered 0 in
Article 251 of the Treaty (7,

Whereas:

(1 A mumber of substantive changes are o be made to
Coumctl Directive 94/45EC of 22 September 1994 on
the estaldishment of a European Works Coundl or a
procedure  in Community-scale  undertakings  and
Communityscale  groups  of undertakings for  the
purposes of informing and conauting employees {1, In
the interests of darity, that Ditective should be recast

24} Pursuant o Article 13 of Directive 24/45/EC, the
Commission has, I consultation with the Member
States and with munsgement and labour at Euro|
level. reviewed the operstion of tal Directive mm
particular. examined whether the workforce  size
thresholds are appropriate. with @ view to proposing
suitsble amendments where necessary.

'} Opinion of 4 December 2008 Inct yet published in the Official
Joum

() Opinioe of the Baropean Fardunent of 16 December 20048 [not yet
published in the Offiial Joumall wnd Counal Decision of
17 Dexernber 2003,

(' OJ L 254, 70.9.1594, p. 04,
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and labour at Furppean kevel, the  Commission
submitsed, on 4 April 2000, a report on the application
of Directive 94/45/EC 10 the Europesn Parliament and to
the Coundil,

Tussumnt 1o Article 1282 of the Treaty, the Commission
consulted management and labour at Community level
on the possible direction of Community action in this
area.

Following this consultation. the Commission considered
that Comumumity action was advissble and ugain
consizlted management and labour at Community fevel
on the contenr of the planned proposal, pursuant 1o
Article 1383} of the Treaty,

foBowing  this  sccond  phase  of  consultation,
managesnent  and  lsbour have not  informed  the
Commission of their shured wish to miliate the process
which might lesd to the conclusion of an agreetnent, as
provided for in Article 1384} of the Treuty.

It is necessary fo modemue COuununil\' lepislation on

iomal inf und ¢ o of employ
with @ view to ensuring the cffectiveness of employees'
wansnational  informati and  consul rights.

increasing the proportion of Eurepean Warks Coancils
established while enabling the continuous functioning of
existing sgreements, resolving the problems encountered
in the practical application of Directive 94)45/EC and
remedying the lack of legal certainty resulting from
some of its provisions or the absence of certain
provisions, and g that C ity legislative
mstruments  on  information  and  consultation  of
employees are better linked,

Pursnt o Articke 126 of the Treaty, one particular
objective of the Comumunity and the Menber States is
w0 promote dislogue between muansgement and lsbour.

This Directive s part of the (ommunlw framework
Jed o 1 and compl t the action Laken
by Member Scates in the fiekd of information and consul-
tation of anplo'}m This framework should keep to &
i the burdem on undertakings or establishments
while ensuring the effective exercise of the rights granied.
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The functioning of the internal market involves a process
of concentrations of undatakings, cross-border mergers,
take-overs, joint ventures and, consequently, a ransnatio-
naliation of undertakings and groups of undertakings. If
economic activites are to develop in & harmonious
fashion, undersakings and groups of undertakings
operaling in two or more Member States must inform
and consult the representatives of those of thelr
emplovees who are affected by their decisions.

Procedures for informing and consulting employess as
embodied in legidation o practice in the Member
States are often not gesred (¢ the transnaticmal
stucture  of the entity which tkes the decisions
affecting  those employees. This may kad 1o the
unequal treatment of employess affected by decisions
within one and the same undertaking or group of under-
takings,

Appropriale provisions mist be adopted 1o ensure thal
the emplovess of Community-scale undertakings oy
Community-scale groups of undertakingy are
informed and consulted when decisions whi aﬂecl
them sz taken in o Member State other than that in
which they are employed.

In order to garantec that the employees of undertakings
or groups of umdertakings operating (n two or more
Member States are properdy informed and consulted, it
B necessary to vet up Furopean Works Councils or to
create other suitable procedures for the mansnational
information and consultation of employers.

The amungements for informing and  consuiting
employees need o be defined and implemented in
viich @ wuy a3 to ensure their effectiveness with regard
to the provisians of this Directive. To that end, informing
and consulting the Furopean Works Council should
make it possible for it to give an opinion ta the under
taking @ a timely fashion, without calling into question
the ahddity of undertakings to adapt. Only dialogue at the
leved where directions gre prepared and effecive invel-

1t of employees” rep atives make it possible to
anticipate and manage change.

Warkers und their representatives must be guaranteed
information and consultation wt the refevant kvel of

and according o the
subject under discussion. To uchieve this. the competence
and scope of action of a European Works Council must
be distince from that of national repeesentative bodies
and must be limited 1o transnational narers.

The transnational character of o matter shoukl be
determined by wking account of both the scope of s
potential effects, and the keved of management and repre-

48

a7

{13

%

{200

2
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sentation that it involves. For this purpose, matters which
coacem the entire undertaking or group or af Jeast (wo
Member States dare considered to be tnsnational. These
inchude matters which, regardless of the number of
Member Smees involved, are of mportance for the
turopean workforce i terms of the scope of their

ial effects or which involve transfers of activities

cen Member States,

I Is necessary to have & definition of conrolling under-
taking’ relating solely to this Directive, without prejudice
to the definitions of "group” or 'control’ in other acrs.

The mechanisms for inf: and consulting emplovees
in undertakings or groups of undertakings operuting in
two or more Member States must encompass afl of the
establishmienis o, as the case may be, the group’s under-
tkings Jocated within the Member States, regardless of
whether the undertaking or the group’s conmolling
undertaking has its central management  mside or
outside the territory of the Member States.

I acconlance with the principle of autanomy of the
parties, it ks for the representatives of employess and
te manapement of the undertaking or dhe group's
controlling undertaking to determine by agreement the
nature, composition, the function, mode of operation,
procedures and financial resources of European Warks
Councils or other inf i and  consul
procedures so s to suit their own particular creum-
sTanges.

In accordance with the pnnciple of subsidiarity, it i for
the Member States to determine who the employess
representatives are and In particular to provide. (f they
consider sppropriate, for a balanced representation of
different categories of employees.

it & necessary to clanfy the concepis of information and
coasultation of employess, in sccardance with the defi-
nitions in the mest recent Directives on this subject and
those which apply witlun a national framework, with the
objectives of remforcing the effectivencss of dialogue st
transnational level, permitling suitable linkage between
the national and wansnational levels of dialogue and
ensuring the kgal certamty required for the application
of thi Directive.

The definition of information” needs 1o take acount of
the goal of nllowing cmploym mplrstmu(m 10 cany
out un approp son, which implics that the
information be pmv(dcd at such time, n such fashion
and with such consent as are appropeiate without
slowing down the decision-making process in under-
takings.
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27 The definition of ‘consultation’ needs to take account of 29 Such agreements must lay down the arrangements for

the goal of allowing for the expression of an opinion
which will be wseful to the decision-making process,
which implies that the consul must take place at
such tme, i such fashion and with such content as are
appropriase.

The information and consubation provisicns kaid down
In this Directive must be implemented in the case of an
undertaking or a group’s controling undertaking which
I its centrl muanagement cutside the temritory of the
Member States by it representative agent, to be
designated i necessary, in ooe of the Member States
o, in the absence of such an agent, by the establishment
or controfled undertaking emploving the greatest number
of emplovess in the Member States,

The responsibiity of underakings or praps of under-
kil 2 in the tr ission of the infc b I'fqlll‘l’ﬂd
to commence negotiations must be specified in o way
that enables employees to determine whether the under-
taking or group of undertakings where they work i a
Community-scale undentaking or group of undertakings
and 1o mike the necessary contats 1o deaw up o reguest
10 commence negotmtians,

The special negotiating bedy miust represent employees
rom the varicus Member States in a balanced fashion.
Employees’ representatives musi be able (o cooperate 1o
define their positions in relation to negotiations with the
centrul mianaement.

Recognition must be given to the mle that recognised
trade union organisations can play in negotiating and
renegtiating the consttuent agreements of European
Works Counils, providing suppatt 10 emplovees’ repre-
sentatives who express @ need for such support, In order
to coable them to monitor the establishment of pew
European Works Council und promole best practice,
competent trade union and emplovers’ organisations
recognised  as Furopean  social  partners shall  be
informed  of the commencement  of  pegotiations,
Recognised  competent | trade union and
employers’ organisations are thase social partner organi-
sutions that are consulted by the Commission under
Article 138 of the Treaty. The list of those organisations
is updated and published by the Commission.

The agreements goveming  the  establishment  and
operation of [ Works Councils must include
the methods for modifying, terminating, or renegotinting
them when necessary, particularly where the make-up or

structure of the undertaking or group of undertakings &
modified.

(1)

o)

(13)

an

114)

(355

038)

linking the national and transnational levels of infor-
mation and consultation of employess appropriate for
the particular conditions of the undertaking or group
of undertakings, The arrangements must be defined in
such o way that they respeat the comgpetences and
areas of action of the employee representation bodies.
in particular with regard 1o anticipating and managing
change.

Those agreements msst provide, where necessary, for the
establisfument and operation of a select committes m
order o permit coordination and preater effectiveness
of the regular activities of the Furopean Works
Council, togethes with infi ion and consultation at
the earliest opportunity where exceptional circumstances
arse.

Employees' represensatives miay decide not to seck the
setting-up of a4 Fimopean Works Coundl or the parties
concemed may decide on ather procedures for the trans-
national information and consultation of emplovees

Trovision shoudd be made for cermin subsidiary
requirements to apply shoudd the parties so decide or
m the event of the central monagement refusing o
inilale pegotations or in the sbsence of agreement
subsequent to such negatiations.

Ity order to perform thelr representative role filly wnd o
ensure that the Furopean Works Council is usefud,
employees’  representatives  must o the
employees whom they represent and must be able to
receive the training they require.

Provision should be made for the emploves™ represen-
tatives acting within the framework of this Directive to
enjoy, when exercising their  functions, the same
protection  axl  guarantees as  those  provided to
eoployees’ representatives by the  legislaton  andor
ructice af the country of employment. They must not
Ee subject to any discramination a5 a result of the lawful
exercise of their activites and must enpoy  adequate
protection as regards dismissal and cther anctions.

The Member States must take appropriate measures in
the event of failure to comply with the oBligations laid
down in this Directive,

In sccordance with the general principles of Community
law, sdministative or judicial procedures, a5 well us
sanctions that are effective, dissuasive and proportionate
in relation w the sevicusness of the offence, should be
applicable in cases of infringement of the obligations
ariging from this Directive.
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117)

133)

119

140)

For teasons of effectiveness  consistency and
certainty, there &5 a need for linksge between the
Directives: and the levels of informing and consulting
employees established by € ity and national law
andfor practice. Prionity must be given to negodiations on
these procedures for linking information within each
undertaking or group of underakings, If there are no
agreements on this subject and where decisicas likely
to lead o substanial changes in work organsaton or
contractual relations are envisaged, the process must be
conducted at both natonal and European levd in such @
way that it respects the competences and argas of action
of the employee representation  bodies ony
expressed byplthc European Works Council 1&"15 be
without prejudice o the competence of the central

ent to carty out the necessary consultations in
accordance with the schedules provided for in mational
legislation  andor practice. National kgidation andlor
practice may have to be adapted 10 ensure thac the
Furopean Works Council can, where applicable, receive
informaton cadlier or w1 the sume time as the national
employee representation bodies. but must not reduce the
generul level of protection of emplovees.

This Digective should be without prejudice to the infor-
maticn and consudtation proceduress referred 10 in
Directive 2002(14)EC of the European Parfiament and
of the Council of 11 March 2002 establishing 2
general  framework  for  informing  and  consulting
employees in the Furopean Commumity (') and to the
specific procedures referred to in Article 2 of Council
Directive Y8)S9/EC of 20 July 1998 on the approxi-
matica of the laws of the Member Stes relating to
collective redundancies () and Articke 7 of Council
Directive 2001/231EC of 12 March 2001 on the approx-
imation of the laws of the Member Sases relating 10 the
safeguarding of employeey’ rights in the event of transfers
of undertakings. businesses or parts of undertakings or
Iusinesses (),

Special treatment should be accorded to Community-
scake undertakings and groups of underakings in which
there existed, on 22 I?(emhrr 1996, an agreement,
covering | the entire wo providing for the tramsna-
tional infe ion and consultation of employees.

Where the stnscure of the undertking ce group of
undertakings changes significamily, for example, due to
a merger, acquisition or division. the existing European
Weorks Councilfs) must be adapted. This adspeation must
be carried out as a priority punuant to the clases of the

(') O L 80, 233,200, p. 29,
1) O L 225, 12.3.3953, p, 16
1) Of L 82, 22.3.2001, p. 16,

applicable agreement, if such clauses permit the required
adaptaton 10 be canvied out. I this ¢ not the case mnd a
request establishing the need is made. negotiations, n
which the members of the existing Furopean Works
Councd(s) muss be involved, will commence on a pew
agreement. In order o permit the (nformation and
consultation of employees during the often decisive
period when  the structure i changed, the existing
European Works Councills) must be able to continue
o gperate. possibly with adaptations, unidl a new
agreement s conchded, Once a new  agreement s
sgned, the previowsly established councls . must be
dissolved, and the agreements instituting them must be
terminated, regardless of their provisions on validity or
termination,

1) Unless this adaptation clause is applied, the agreaments
in force should be allowed 1o continue in order 1o avaid
their ohiigatary renegotiation when this would be unne-
cessary. Provision should be made so that. o5 long as
agreements concluded prior o 21 September 1996
under Article 13{1} Directive 94/45/EC or under
Article (1) of Directive 22)74/EC (% remain in force.
the obligations ansing from this Directive should net
apply to thenu Fu ore, this Directive does not
establish a gencral obligation 1o rencgotiate agreements
coacluded vkt Ao Article 6 of Directive 94/45/EC
between 22 September 1996 and 5 June 2011,

#1 Without prejudice to the possibility of the parties o
decide otherwise. a European Works Counc] set up i
the absesce of t between the must, in
mdermfulﬁlmveo(lhnmm be kepe
informed and consulted on the activities of the under-
uhni or group of undertakings so that it may assess the

le impact on employees’ interests in at least two
dm‘mt Member States. To that end, the underaking or
controlling undertaking must be mniml 0 Commi-
nicate to the employ ives
general  (nformation concemmg the interests of
emplovees and informaton relating more specifically w
those aspecty of the activities of the undertaking or group
of undertakings which affect employees’ interests. The
Furopean Works Councll must be able o deliver an
opinica at the end of the meeting.

{3 Certain decisions laving 2 significant effect on the
interests of employees must be the subjecs of information
and consultation of the employees’ appointed represen-
Latives as soon as possible,

{') Comunal Directive 97 (74EC of 15 Devember 1997 extendimg, 10 the

Unitesl Kingdoe of Great Brivais and Northern Irelind, Dicective
Q4/45/EC on the establashment of 3 Buropean Works Coencll or 2
procedure in Commmuniy-scake unarm and Cormmmunity- mlc

of underiabimgs for the purp g and
emplayees 40} L 10, 141 I99& P "IL
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The content of the subsidiary requirements which apply
in the absence of sn agreement and serve as a reference
i the negotistions must be clarified and adapted w0
developments in the needs and pructices refating to trans
national information and  consultation. A dstincton
should be made between Gelds where information must
be provided and fields where the Furopean Works
Council must also be consuleed, which involves the
possibility of obuining a reasoned response 1o any
opinions expressed, To enable the select committee 1o
play the necessary coordinating role and to deal effec-
tively with exceptional circumstances, that conmitter
must be able 1o have up to five members und be able
1o consult regularty,

%) Since the objctive of this Direclive, namedy the
improvement of the right to @mformation and to consul-
tation of employees in Community-scale undermkings
and Community-scale groups of undertakings, cannat
be sulficiently achieved by the Member States and can
therefore be better achisved at Commumity level. the
Community may adopt messures, in accordance with
the prindple of subsidiaricy as set out in Aricke 5 of
the Treaty. In accordance with the principle of propor-
tionality a8 set out la that Artide, this Direcuve does not
go beyond what is necessary in order to achieve that
objective,

This Directive respects fundamental nights and observes
in particular the principles recognised by the Charter of
Fundamental Rights of the Europesn Union. In particular,
this Directive secks to ensure [ull respect for the right of
workery or their representatives to be guaranted infor-
mation #nd consultation in good tme at the appropriate
levels in the cases and under the conditions provided for
b C ity law and national lawr and practices
(Article 27 of the Charter of Fundamenta! Rights of the
Europaan Unum).

The obligation to transpose this Directive into. national
law should be confined 10 those provisions which
repeesent a substantive change & compared with the
carlier Directives, The obligation to transpose  the
provisions which are unchanged artses under the carlier
Directives.

8 In acordance with peimt 34 of the Iterinstinsional
Agreement ¢n better law-naking ('), Member States are
encowgaged to draw up, for themsclves and in the
interests of the Community. wbles illustrating. as far as
pessible, the correlation between this Directive and the

transposition measures, and to make them public,

This Directive should be without prejudice to the olli-
gations of the Member States relating to the time limits
set oat in Annex 1L Part B for transposition into national
law and applicstion of the Directives,

{) O] € 321, 71.12.2003, p. 1.

HAVE ADOTTED THIS DIRECTIVE:

SECTION |
GENERAL
Artide |
Objective

I The purpose of this Dlmcu\'c is to improve the right lo
infc and to ¢ | in €

scale undertakings and Commnlm'—uslc groups of llldcr-
takings.

L. To that end, a Buropean Works Council or a procedire
for informing and consulting employees shall be establshed m
every Community-scale undertaking and every Community-scale
group of undertakings, where requested in the laid
down in Article 3(1), with the purpose of mforming and
consulting employees. The arrangements for iforming and
consulting employees shall be defined and auplemented in
such a way as 0 ensure theie effectiveness and 10 enable the
undertaking or group of undertakings o take decsions effec-
tively,

3. Inf ion und consultation of employees must occur at

the relevant level of manag and rep according
to the subject under discussion, To achieve that, the competence
of the European Waorks Council and the scope of the infor-
mation and ceasultation procedure for emplovees governed
by this Directive shall be limited to transnational issues,

4. Matters shall be idered to be tr | where they
concern the Community-scale undertaking or Communiv-scale
group of undertakings as a whole, or at lesst two undertakings
or establighments of the undertaking or group stuated in oo
different Member States,

5. Nowithstanding paragraph 2, where a Communiry-scale
group of undertakings within the meaning of Amicke 2(1)(c}
comprises one ar more indertakings or groups of undertskings
which are Community-scale undertakings or Community-scle
groups of undertakings within the meaning of Article 2(1){u) or
(c}, a Fiopean Works Council shall be established at the kevel
of the group unless the agreements referred o in Article 6
provide otherwise.

6. Unless a wider scope is provided for in the agreements
referred w0 in Anticle 6, the powers und competence of
European Works Counclls and the scope of information and
consultation  procedures established 1o achieve the purpose
specified in paragraph 1 shall in the case of 2 Community.
scale undersaking, cover all the establiskments located within
the Member Stares and, in the case of a Commumity-scale
group of undertakings. all group undertakings located within
the Member States.
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7. Member States may provide that this Directive shall not
apply o merchant navy crews,

Articke 2
Definitions
. For the purposes of this Directive:

fa) ‘Community-scale undertaking’ means any undertaking with
at least | 000 emplovees within the Member States and at
least §50 employees in each of at lesst two Member Stares:

fb} group of undertakings’ means o conrolling undertaking

and its controlled undertakings:

‘Community-scale group of undentakings’ means a group of
undertakings with the following characteristics:

let

~ ut Jeast | 000 emplovess within the Member States,

— at least two group undertakings in different Member
States,

and

— ot Jeast one proup undertaking with a last 150
employees in one Member State and a1 least one ather
group undertaking with at least 150 employees in
unother Member State

(d) employees” representatives” means the employees’ represen-

tatives provided for by national law andfar practice:

&

‘centrsl management” meany the ceniral management of the
Community-scale  undertaking o, in the case of a
Community-seale gronp of underakings. of the controlling
undertaking:

le}

m ' means of data by the employer
to the mtlo\ws‘ representatives in order to enable themt to
acquaint themselves with the subject matter and to examine
it: information shall be preen at such time, in such fashion
and with such content & are appropraie o enable
employees”  representatives 1o undertake an  in-depth
assessment of the possible impact and, where appropriate,
prepase for consultations wich the competent oegan of the
Comnunity-scale undertaking or Commtunity-scale group of
undertakings:

consultation’ means the establist
) i )
exchanpe of views between employ

of disdogue and
ives and

ool

P

central management or any more approprizte level of
mmagement, at such time, iy such fashion and with such
content as enables employees’ representatives (o ¢ m.ﬂ

apinian on the basis of the information provided about the
proposed measures to which the consultation s related,
without prejudice so the responsibdities of the management,
and within a reasonable time, which may be taken into
account within  the  Communityscale  undertaking  or

Community-scale group of undertakings:

{h

‘Europen Warks Counscil’ means a council established in
accordance with Arvicle 1(2) or the provisions of Amnex |,
with the purpese of informing and consulting employees:

‘special negotiating body’ means the body established in
sccordance with Article 5{2) to megotiate with the centrl
s t regarding the establishment of a Europen
Works Council or a procedure for informing and consulting
employees in accordance with Article 142),

2. tor the purpeses of this Directive, the prescribed

thresholds for the size of the workforce shall be based on the

average number of employees, including part-time emplayees,

employcd duﬁng the previous two years calculated according to
andjor practi

Articde 3
Definition of ‘controlling undertaking

1. for the purposes of this Directive, 'controlling under-
toking” means an undertaking which can exercise # dominant
mfluence over another undertaking {the controfled undertaking)
by virtue. for example, of ownership, financial participation or
the rules which govem it

etk

2. The ability to ise a domi e shall be
presumed, without prejudice to proof o the contrary, when
an undertaking. in relation to another undertaking directdy or
mdirectly:

{a) holds a majority of that undertaking's subscribed capital:

(b controls & majority of the votes attached o that under-
taking’s issusd share capitak

{e) cun appeint mare than lalf of the mmlvs of that under-
tuking's ad ative, gement or supervisery body.




Teollisuuden Palkansoaiat

EISTOMINTARYHMA European Works Counsils
L 12234 &7 Official Joumal of the Exropean Union 16.5.1004
3, For the purposes of paragraph 2. a controlling under- L Where the central m is not ted i &

uikings rights gs regards  vating and  appointmient shall
include the rights of any other controlled undertaking wnd
thase of any person or hody acting m his or its own name
but on belwalfl of the conuolling undavaking or of sny other
controlled undertaking.

4, Notwithstanding parsgraphs | and 2, an undertaking shall
not e deemed to be a ‘controlling undensking' with respect 1o
another undertaking in which it has haldings where the former
undertaking is @ company referred to in Article 3(5)(a} or (ch of
Coundil Regulation (EC) No 139/2004 of 20 Jamary 2004 on
the control of concentrations between undertakings (/).

5. A dommant influence shall not be presumed 1w be
exervised by virtuwe of the fact that un office hotder is
exercising his functions, according to the Jaw of @ Member State
relating to liquidation, winding up, insolvency, <essation of
payments, compositions or analopous proceedings.

6, The law applicable in order to determine whether an
undertaking s a controlling undertaking shall be the law of
the Member State which povems that indertaking,

Where the faw goveming that undertaking is not that of a
Member Sate the law applicable shall be the law of the
Member State within whose temitory the representative of the
undertaking or. in e absenve of such a representacive, the
central management of the group undertuking which employs
the greatest number of employees is situated,

7. Where, in the case of o conllict of hws in the application
of paragraph 2, twa ar meee undertakings from a group satisfy
one or more of the criteria laid down in that paragraph, the
undertaking which satisfies the criterion laid down in point ()
thereal shall be regarded as the cantrelling undertaking, without
prejudice o proof that another undertaking is abke to exercise a
dominant nfuence.

SECTION 11

ESTABLISHMENT OF A EUROPEAN WORKS COUNCIL OR AN
EMPLOYLE INFORMATION AND CONSULTATION
PROCEDURE
Article 4
Responsibility for the establishment of a European Works
Council or an employee information and consulration
procedure
I, The central management shall be respansible for creating
the conditions and means necessary for the sening-up of a
Turopean Works Council or an information and consultation
procedure. as provided for in Article 1{2}, in a Community-scale

undertaking and a Community-scale group of undertakings,

) OF L 24, 2902004, p. L.

Member State, the central mmagcmcms sepresentative agent
in & Member Swmie, 10 be designated i necessary, shall ke
on the responsibilisy referred to in paragraph 1,

In the absence of such a rep live, the 12 of the
establishment ar group undertaking employing the preatest
number of employees in any one Member State shall take on
the responsibiity referned Lo in parsgraph L

% TFor the purposes of this Directive, the representative or
representatives or, 1 the absence of any such representatives,
the management refeved 1o in the second subparagraph of
paragraph 2. shall be regarded as the central management,

4. The management of every undentaking belonging to the
Community-scale group of undertukings and the central
management or the deemed central mnmngmnml within the
meaning of the second subparag: h 2 of the
Community-scale undertuking or gmu of nnduukmgs shall
be responsible for obtaining and transmitting to the parties
concerned by the application of this Directive the information

quired for ing the negatiations referred 1o in
Article $, and In particular the mformation <concerning the
stnscture of the undertaking or the group and its workforce.
This obligatica shall relate in particular to the informatica on
the number of emiplovess referred 10 in Article 2(14al and (ch

Artide 5
Special negotiating body

L. In order 1o achieve the objective set oul in Anticle 1(1),
the central mansgemient shall initiate negotiations for the estab-
lishment of @ European Works Councd or an information and
consultation edure on iy own initistive or at the wrilten
request of at least 100 employees or their representatives in at
least 1o undertakings or establishments m a1 least 1wo
different Member States.

1. For this purpose, a special negotiating body shall be estab-
lished in accordance with the following guidelines:

(@ The Member States shall determine the method to be used
for the dection or appointment of the members of the
special negetinting budy who are 1o be elected or
appointed in their territories.

Member States shall provide that employees in undertakings

andor establishments in which there are no employees'

representatives through no fanlt of their own, have the

lr’ig:’u to elect or appoint members of the special negotiating
v
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The second subparagraph shall be without peepudice to
natonal kegeslation andjor practice Bying down thresholds
for the estabishment of emplovee representation bodies.

b} The members of the special negotiating body shall be
ehected or appointed in proportion o the number of
employees employed in each Member Stste by the
Community-scale undertaking or Community-scale group
of undertakings, by allocating In respect of cach Member
Stale one seal per portion of employees employed in that
Member State amounting w0 10 %, or a fraction thereof, of
the number of employees employed in all the Member
States taken together

(¢} The cenwal managemens and local management and the
competent European workers” and employery” ceganisations
shall be informed of the composition of the special nego-
tiating body and of the start of the negotiations.

ml negotiating body shall have the task of deter
mmmg. wnt he central management, by written agreement, the
scope, compomwn functions. and term of office of the
Furepetn Waorks Councilfsh o the 2 for impl
tng a proceure for the information and consultation of
emplovecs.

4. With a view to the condwsion of an sgreement in
wcordance with Amicle 6, the central management shall
convene o meeting with the special negotiating body, It shall
inform the local manspements accordingly,

Before and after any mecting with the cental managemsens, the
special negotioting body shall be entided to meet without repre-
sentutives of the central beng p . using any
necessary medns for communication,

For the parpose of the nepotistions, the spedal negoliating
body may request assistance from experts o(P ity choice which

an  nclude  representatives  of  competent  recognised
Community-level trade unica sations. Such and
such trade union repr ives may be a1 negotiation

meetings in an udvisory capacity at the tequest of the special
negotiating body,

5. The special negotiating body may decide. by at Jeast two-
thirds of the votes, not o open negotiatons in sccordance with
pasagraph 4, or Lo termi the ions alnady opened.

Such w decision shall stop the procedure 1 conclude the
agreement referred 10 in Article 6. Where such o decision has
been taken, the provisions in Annex [ shull not apply.

A new request to convens the special negotiating body may be
made at the carliest wo vesrs after the abovementionad
decision unless the parties concemed kay down o sheeter period.

6. Any ¢
P hs 3 and 4 shall be bome by the central management
50 us 10 enable the special negotiating bosly to carry out its task
o an appropriale manner,

relating to the nepoliations refared o in

In complance with this principle, Member Stutes may kay down
budgetary nides negarding the operution af the special nego-
tdating body, They may i particular limit the funding o
cover gne expert anly.

Artide 6
Content of the agreement

1. The central nnagement and the spedial negotisting body
must negolinle in o spiril of cooperation with 4 view L0
reaching an agreement on the detailed armngements for imple-
menting the mformation and consultation of emplovees
provided for in Article 1(1).

2. Without prejudice to the autonomy of the parties, the
agreement referred to in pasagraph | and effected in writing
between the central management and the special negotiating
body shall determine:

{0 the undenakings of the Community-scale group of under-
tukings or the establshments of the Community-scule
undertaking which are covered by the agreement:

i

=

the composition of the furopean Works Council. the
number of members, the allocation of seats, taking into
account where possible the need foe balanced representation
of employees with regard to their activities, categary and
gender, and the term of office:

<

the functions and the procedure for information and ¢consul-
wtion  of the European Worky  Council md the
arrangements for linking i ion and consul of
the Furopean Warks Council and national employes repre-
sentation bodies. m accordance with the principles sec ous
i Article 103

i«

the venue, fr y and d of s of the

Furopean Works Counei;

=

where v. the composition, the appointment
procedure, the functions and the procedural nides of the
select committee set wp within the Furcpean Works

Council:
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i) the financial and material resources to be allocated o the
European Works Counal:

@l dw dalc of entry into force of dw  apreetnient md s

the dr foe or ¢ utiny

the agreement and the cases in which the agreement sha

be rencgotialed and the procedure for its renegotiation,

inchuding, where necessary, where the structure of the

Commumity-scak mdmahng ar Cammunity-scale group
of undertakings changes.

3 The cenaral management and the spectal negotiating body
ma(r decide. in wriling, Lo establish one or mere information

consultaticn procedures instesd of @ Furopean Works
Coancil,

The agreement must stipulate by what methad the employees”
representatives shall bave the nght to meet to discuss the Infor-
mation conveyed to thew

This information shall relace in particular to transnational
questions which significantly affect workers' interests,

4, The agreements referred 10 m parsgraphs 2 and 3 shall
not. unless provision Is made otherwise therein, be subject to
the subsidiary requirements of Annex L

5. For the purposes of conchuding the agreements referned 1o
in paragraphs 2 and 3, the special negatiating body shall act by
@ majority of is members,

Article 7
Subsidiary requirements

I, I order to achieve the objective se¢ ouwt in Arick 1),
the subsidiary requiremenis laid down by the legislation of the
Member State in which the central management & situated shall
apply:

= where the cenmal management and the special negotlating
body so decide,

— where the central management refuses 10 commence nego-
tiztions within six months of the request referred to in
Article 5(1),

~ where, after three years from the date of this reguest, they
are unable to conchwle an agreement as laid down in
Attide 6 and the special negotiniing body las not taken
the decision provided for in Article 5151

55

1 The subsidiary requirements referredd to in paragraph | as
adopted i the legislation of the Member States must satsfy the
provisions set out in Annex L

SECTION 1l
MISCELLANEOUS PROVISIONS
Artide §
Confideatial information

I, Member Stares shall provide that members of special
negosiating bodies or of Furopean Works Councils and any
experts who assist them are not authorised to reveal any infor-
mation  which has expressly been provided o them in
confidence.

The ame shall ap ves in the
framework of an ll ntm nnd conmhwon proccdur.

Thar obligation shall continue to apply. wherever the persons
referred 1o in the firt and second subparagraphs are, even after
the expiry of their terms of office.

1. Each Member State shall provide, in spedific cases and
under the cenditions and Hmits laid down by national legis-
lation. that the central management situated (n its cermitory is
not obliged (o transmit information when its tature is such
that, sccording Lo objective criteria, it would serousty harm
the functioning of the undertakings concerned or would be
porepudicial 10 then,

A Membes State may make such dispensation subject to prior
mlminstrative or judical authorisation,

3 Each Member State may by down particdar provisions
for the centm! management of undertakings in ity tervitory
which pursue dirccly and essentinlly the aim of ideological
puidance with respect (o inf on and the expression of
opimions, on condition that, at the date of adeption of this
Directive swch  partkular  provisions  already  exist in the
wational legislation,

Aride 2

Operation of the European Works Council and the
information and consultation procedure for workers

The central management and the Furopean Works Council shall

watk i a spirit of cooperation with due regard 1o their recip-
recal rights and obligations.
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The same shall apply 0 cooperation between the central
mansgement and emplovess’ representatives in the framework
of an nformation and consultation procedure for workers,

Artide 10
Role and protection of employees’ represenmtives

1. Without prejudice to the competence of ather bodies or
organisations in this respect, the members of the European
Works Councll shall have the means required w apply the
rights arising from this Directive, to represent collectvely the
interests of the employees of the Community-scale underaking
or Community-scake group of undertakings.

L Without prefdice te Articke 8, the members of the
Furopesn Works Coundil shall infoon the representatives of
the employees of the establishments or of the undertakings of
# Community-scale group of undertakings or, o the absence of
representatives, the workforce as 4 wholc. of the content and
outcome of the infe ion and ftation dure carmed
out in accordance with this Directive.

L Members of special negotiating bodics. members of
European Works Councils and employees” representatives exer-
cising their functions under the procedure referred to in
Article 6{3) shall in the exercise of their functions, enpy
protection and guarantess similar to those provided for
employess” represntatives by the national lepslation and jor
prectice in force in their country of employment.

This shall apply in particular to attendance at mestings of
special negotisting bodies or European Works Coundils or any
other mueetings witkin the frumework of the apreement referred
to i Article 603} and the payment of wages for members who
are on the swff of the Community-scale undertaking o the
Community-scale proup of undertakings for the peried of
shsence necessary for the performance of their duties.

4. In so far as this is necessary for the exercise of their
tepmbe::nli\'e duties in an  (nternational  enviropment, the
mem of the special negotiating body and of the Furcpean
Works Conncil shall be provided with training without loss of
wages.

Aride 11
Compliance with this Directive

I Each Member State shall ensure that the management of
extablis) of a C ityscale undertaking and the
mansgement  of wundertakings which form  pant of a
Community-scale growp of undermkings which are situated
within its territory and their emplovees’ representatives or, as
the cave may be. emplovees abide by the obligations laid down

by this Directive, regacdless of whether or not the central
management Is situated within it tervitory.

2, Member States shall provide for appropriate measures in
the event of fallure to comply with this Directiver in partiular,
they shall ensure that adequate sdmmistsive or pudicial
procedures are available to enable the obligations deriving
from this Directive to be enforced.

3. Where Member States apply Article &, they shall make
provision for administrative or judicial sppeal procedures
which the employees’ sepresentatives may initiate when the
central management requires confidentiality or does not pive
mformation @ accordance with that Article.

Such procedures iy inchide procedures designed 1o protect
the confidenuality of the mformation in question.

Article 12
Relationship with other Community and national

provisions

1, Information and consultation of the Furopean Works
Council shall be linked (o those of the national employee repre-
sentation bodies, with due regard 10 the competences and arcas
of action of each and to the principles set out in Article 143),

2, The ammangements for the links berween the information
and consuliation of the Furopean Works Coundll and national
employee representation bodies shall be established by the
apreenient referred o | Asticle 5. That sgreement shall be
without prejudice 1o the provisions of national law andfor
practice on the information and consultation of employees.

3. Where no such amangements have been defined by
a?umem. the Member States shall ensure that the processes
of informing and consulting are conducted in the European
Works Council as well us in the national employee represen-
wtion bodies i cases where decsions likedy 0 lead 10
substantial changes in work organisation or contractual
refations are envisaged,

4. This Directive shall be withoul prejudice to the infor-
mation ané consultation procedures referred 1o in Directive
2002/18)EC and 10 the specific procedures referred o in
Article 2 of Directive 98/39/EC und Artide 7 of Directive
200123 JEC,

5. Implementation of this Directive shall not be sufficent
grounds for any regression in relution to the sinasion which
already presulls in each Member State and in relation to the
general level of pretection of werkers in the areas o which it

applies.
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Artkle 13 Aride 15
Adaptation Report

Where the structure of the Community-scale wndertaking or
Community-scale group of undertakings changes significantly,
and either in the absence of provisions established by the
agreements i force or in the event of conflicts between the
relevant provisions of two or more applicable agreements, the
central mansgement shall initiate the negotiations referred to in
Article 5 on ®s own initiative o1 at the written reguest of at
least 100 employees or their representatives in at least two
undertakings or establishments in at lesst two  different
Member Sates.

At least three members of the existing European Works Council
or of cach of the existing Furopean Works Councils shall be
members of the special negotiating body, in addition 1o the
members elected or appointed pursuant to Artick 5(2).

During the negotiations. the existing Furopean  Works
Council(s) shall continue to opemte in accordance with any
armungements adapted by agreement betweesn the members of
the Furopean Works Council(s) and the central management.

Article 14
Agreements in force

1, Withow prejudice to Article 13, the obligations ansing
from this Directive shall not apply to Community-scale under-
takings of Community-scale groups of undertakings in which,
cither

W un agreement or agreements covering the entire workforce,
providing for the transpational Information and consul-
tation of employees have been concluded pursuant to
Artice 13{1) of Directive 94/45/EC or Asticle 1) of
Directive  92)74EC, or where such  agreaments are
adjusted because of changes in the structure of the under-
takings or groups of mdl:mhngs:

(b an agreement concluded pursuant to Artile 6 of Directive
9445)EC i signed or revised between 5 June 2009 and
$ June 2011,

The national law applicable when the agreament is signed or
revised shall continue to apply o the undertakings or groups of
undertakings referred te i point (b} of the first yubparagraph.

Upon expiry of the agreements referved 1o in paragraph 1,
the partics to those sgreements may decide jointhy to renew or
revise them. Where this & not the case, the provisions of this
Directive shall apply.

>
-

57

No later than 5 June 2016, the Commission shall report to the
European Pardsament, the Council and the European Economic
and Sociad Committes on the implementation of tss Directive,
making appropriate proposals where necessary,

Aride 16
Transposition

I, Member States shall bang into force the laws, regulations
and administrative  provisions necessary to  comply  with
Aticle 1(2), (3) and 44, Anicke 21}, points () and fgh
Atticles 374}, Articde 444), Article 5(2), points (b} and (),
Atticle 5{4). Article 6(2), points (), o). {e) ond (g), and
Atticles 10, 12, 13 and 14, & well as Annex 1 point L), (c)
and () and points 2 and 3, pe later than 3 June 2011 or shall
ensure that management and kbour introduce on that date the
required provisions by way of agreement, the Member States
being obliged to take all necessary steps enabling them ot all
times to guarantee the results imposed by this Directive.

When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such &
reference on the occasion of their official pul-lxmom ‘rhe)
shall also include = that references in exi
regulations and  siministratie  provisions 10 the durctm
repealed by this Directive shall be construed as references to
this Directive. Member States shall  determine how  such
reference Is to be made and how that statement is to be
formulated.

L Member States shall communicate to the Commission the
text of the main provisions of mational law whicl they adopt in
the field covered by this Directive.

Aride 17
Repeal

Directive 94)45(EC, as amended by the Directives Iisted in
Annex IL Fant A is repealed with ofect from 6 June 2011
without prequdice to the obligations of the Member States
relating to the time limit for tansposition into pational law
of the Directives set out In Annex 11, Part B

References o the repealed Directive shall be construed as
references 10 this Directive and shall be resd o accordance
with the correlation table in Amnex 1L

Artice 18
Entry into force

This Directive shall enter inte force on the 20tk day ollowing
its publicaticn in the Offidal Journal of the Eurgpean Unicn.
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Article 113, (5), (6} and {7), Article 2{1), points (3) to (e}, (W) and @, Article 202), Articles 3{1), {2}, (3}, (34,
6y and {7), Articde #(1), {2) and (3}, Aricle 5{1), (3h (5) and (6). Articde 502}, point (&), Articde 6(1),
Article 6(2). points (), (d) and i), and Article 6(3), (4) und (5). and Articks 7, &, 9 and 11, w5 well as
Annex |, point 1 (b}, (¢} and (f}, and points 4, 5 and &, shall apply from 6 fune 2011,

Artidde 29
Addressees
This Directive is addressed to the Member States.

Done at Strashourg, 6 May 2009,

For the Enropean Partiamont For the Comnill
The President The President
H.<G, POTTERING . RORHOUT
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ANNEX T
SUBSIDIARY REQUIREMENTS

(referred 1o in Aricle 7)

1. In order 10 achisve the chiective set ot in Artiche 1{1) and i the cones provided Ko in Article 711}, the sxablichment,
ithon and comp of a Deropean Works Counal shall be governed by the following rukes:

P

1o} The competence of the Bsopean Works Councl shal be detormined i accondance with Aricke 1{3

The mfcermanon of the Emopun Works Counxil shall celare in parncular o the structure, economs and inancial

stuation. probable develop and peoduction ad saks of the Community-sale underaking or group of
undermakings. The mfomation and consult of the Ewopean Works Louncll shall redwce in pamcnlu w0 d-:
stuation and probable tremd of mrh}m o sab "

imrodustion clrnn war i fi r:m-g«x cut-hacks or

' :
closuces of ssdertakings, esradlishmenty or nmpomm pnm xlmmf and colective redundancies.

The consuhaion shull be condacted In such & way thay 1he employesy repretentarmes can mes with the centrd
managemen and ouls a respoese, and the ressons for Thar cegeonse, 1o sny opinion they might exprass;

(b) The Europesn Works Councll shall be corposed of emplogess of the Community-saale wdertaking or
Comemanny s<ale group of underiakings cdected or appodnied from thesr numder 5y the employeey’ repeesentatives
or, i the absence thereol, by the enure dody of employees

The eleciion or sppom:ment of members of the Buropesn Woeks Council Sull be carnied out s uccordance with
nakonal legislition and(or pracics

I} The meenbers of the Eurcpean Wods Council shall be elected o appolnted In peopartion 1o the number of
employeer employed in each Member Stne by the Community-scale sndertaking or Comrmmity-wale gronp of
underakings, by allocatmg s respect of each Member Sace ome seon per portica of employees employed i than
Member Staze amouncing 1o 10 %, or a fraction theseod, of the aumber of employees employed in all the Member
States ken wgether;

) To ensuee that It can coondinate s activites, the Eurcpean Works Councll shall dea & seect commeres fram
amang #ie members, compraing # most frve members, which must bemel® from conditions mmabling il to exercise
iy acivites on 4 regelir dass.

It shall adope ity own rules of procedure

le} The ceonral managemen: and any othes more approp level of masag: shall e informed of the comyp
skion of the Faropean Worke Council;

i} Foar years afer the Ewopaan Works Councl i enadlshed it skall hether to open negeclatons for the
conclusion of the agreement referned 10 im Article 6 of 1o comimme to apply the subsidary raguiremsents advpied in
accordance with thas Annex.

Artiches b and 7 shall apply. mains musaede il a decision has dyen taken 10 i ding 10
Anicle 6, m which case ‘spectal negotiating body’ shall 52 replaced by tnmpun Woth Counct?.

2 The Earopean Works Cowncll thall have the vight to meet with the central munagement once 4 year, 10 be informal
and consuked, on the bass of 4 repor deawn up b the central on the p of the budnese of the

L »

Community-sale underiating ar Community-scake groop of underrakings and ity provp The Jocal
shall be wformed accondingly.
5. Where there are excepuional circumsiances or dectsions affecting the employeey’ i w0 iderable extent

pasticulialy in the evews of relocations, the donare of estaslishments of underakings or collecive redundamdes, the
seet commitiee or, where a0 such coenmitice exits the Furopesn Works Councd dhall have the right 10 3¢
informed, T shall have the right to meet, a ity request. the central managemess, or any other moce appeopsiae
level of manigemes: within the Communityscak wndenaking or growp of usderaliags having its own powers of
decston, $0 & 10 be isfoemsed and consulted.
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Those memben of the Furopean Worke Couacll who have deen electal ar appuinted by the atablish amd oy
umkmkings which are directly ol Dy the < or & in question shall aleo have the right to
where 2 ) ised with the sekct coemmumes,

This information sd comsabanion meeting shall take place a3 soom as possible con the 2ass of a repor drawn wp by
the central management or any other appropiate level of manag of the Communry-scale undertaking or growp
of undestakangs, on which an openion muy be delvered at the end of the mecting or withea a ressonabk e

This meeting shall nor affect the prerogatives of the comml management,

The inf: fon and tures pronided for in the above circumvtances shall ¢ camind om withos
prejudice to Arick 142 aud Anicle &,

4. The Member Sunes muy Ly down cules on the chaliing of infurmation and consslution meetings.

Before any meating with the cental mansgemen:, the Ewopaan Works Councll or the sdaa comminee, where
necewary enlanged in sxcoudance winh the second panugraph of polat 3, shall be estidad 10 mees without the

FHmaReTRn! concered being prevent,

4. The Europzan Waorks Cousil oo the select commites may be assined by expens of s chalce, In 5o far s thas i
meceseary for it 1o camy out iy tasky,

6. The operaing expenses of the European Works Conncll thall be Sarne by the centrul manapement.

The cemeral management concerned vhall provsde the members of the Faropean Works Council with such financial
and matertdd recources as enable them o perfoem thelr dinles in an appropriate manner.

In particwdar, the cost ofmxamung mmngs and arranging for miepreiaion facilkies and the sccommodation amd
travelling exp of of the B Works Councd and Iis selec commuztee hall be met by the central
eunagement unlest atherwsie agreed

In compliance with these princples, the Member Stnes may lay down budgeary ks tegarding the operaion of the
Ewropzen Woeks Councl. They ey In pacticular it funding w0 cover one expert onh.
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ANNEX T

PART A

Repealed Directive with its successive amendments
(referred 10 in Article 17)

Counal Directive 94/45EC 10] L 254, 3691954, p. 64)

Counell Divestive 97(748C O] L 10, 16,1,1993, p, 22}

Councll Directive 2006 10SFC O] 1 367, 20.12.2006, p. 416)
PART B

Time limits for transposition into national law
(refeered 1o in Anticke 17)

Direcove. Tieres Dt for sssspositon
U4)451C 119,199
97746 15121999
2006{109]EC 1.1.2007
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ANNEX T
Correlation table
Mrractive MASIEC Thin Diswctres
Article 111) Anicle 1(1)
Article 102y Anticks 142), fimt sentence

—_ Articde 1020, sevond sentence

- Anicle 143) and )

Aride 113 Anide 1{5)
Article 114) Anile 168)
Aride 115 Anicle 1(7)

Article 2(1)l) 10 id Anidde 218 w g

- Artiele 200011}

Article 2(0)0) Anicle 2(1)ig

Articde 2(t)ig and () Anicle 200 and (1)

Asticlo 20 Aniche U

Aride 3 Aricle 1

Asicle $(1)(2} and |3) Aricle 4(8)12} and (7}

Artidle 1142) Anicle 4i4)

Aride 5i1) and (212} Aricle 5{1) and {260

Article 3(3) and &) Anice 3(2)b}
Article 51200 Artiche 5(2)1c)
Artide 513 Arile 5(1)

Aricle 5i4), firnr subparagraph

Arnce ), fiewt subparagraph

Anicle 5¢4), secand sebparagraph

Article 5(4). second subparagraph

Anicle 5¢4), thind sudparagraph

Article 5(5) and (5)

Anice 5¢5) and {8)

Article Hi1) end (2)1a}

Article o8) and (i)

Asticle pi5) Artiche 62}
Amicle of 23k Aricle od2)ich
Article of 204 Article 6¢2)1d)
- Article 642)(r)
Article 012k Aricle 6211}
Aride 6310 Anicle &2

Asticle 0134} and (5)

Anicle 6(3)i4) and (5)

Artide 7

Aricie 7
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Direcgve MM SEC Ths Plrecive
Anxcle 3 Artgle &
Anche 9 Artcle
- Article 1001} and ()
Articls 10 Aticle 1003
- Atticle 104}
Aricde 1101} Arsele 11(1)
Anicle 1172 Aricle 4(4)
Arle 11(1) Artils 11(2)
Anicle 11(4) Amscle 113

Ankcle 12(1) and (Y

Aricle 12(1) 1o (%

- Anxle 13
Armicle 13(1) Agicle 14(1)
Arcle 130 Amxle 14(h
- Arile 5
Aniche 14 Article 16
- Arcle 17
- Article 18
Anade 16 Arcle 19
Ansmes Annex |

Paim 1, introductary woeding

Foine 1, miroductory wording

Potmn L) ipacly) and post 2, second pacageaph {pack) | Polnr 1) dpardy)
Point 1k} Point 1)
Polnt 1(¢) iparly) and poim 14 Point 1)
Polnt 10 (parly) Polns 14d}
Poumn 1igh Polnt 1)
Poant 14f) Fotat 140
Foim 2, fist pasagraph Point 2
Point 3 Foine 1
Point 4 Foint 4
Foimt 5 -

Toint 6 Point 5
Paint 7 Foint &

Annexey Il and T
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